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JOINT APPENDIX 


|Filed in Open Court August 27, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled June 28, 1956, Sworn in on July 3, 1956 
The United States of America : Criminal No. 888-56 


Vv. | ' Grand Jury No. 999-56 
Donald F. Cole : enieiuiiian 
Dorothy M. Gray : Vio. 26 U.S.C. 4704a, 4705a, 


21 U.S.C. 174 
The Grand Jury charges: : 

On or about July 5, 1956, within the District’ of Columbia, 
Donald F. Cole and Dorothy M. Gray did sell, barter, exchange and 
give away to Donald Smith a narcotic drug, that is, one hundred cap- 
sules containing a mixture totaling about 81.0 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, not in pursuance of a 
written order, written for that purpose, from the said Donald Smith, 
as provided by law. 

SECOND COUNT: 

On or about July 5, 1956, within the District of Columbia, 
Donald F. Cole and Dorothy M. Gray purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the origi- 
nal stamped package, a narcotic drug, that is, one hundred capsules 
containing a mixture totaling about 81.0 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar. This is the same heroin hydro- 
chloride which is mentioned in the first count of this indictment. 


THIRD COUNT: | 

On or about July 5, 1956, within the District of Columbia, 
Donald F. Cole and Dorothy M. Gray facilitated the concealment and 
sale of a narcotic drug, that is, one ne hundred capsules containing a 


mixture totaling about 81.0 grains of heroin hydrochloride, quinine 
hydrochloride and milk sugar, after the said heroin hydrochloride had 





2 
been imported, with the knowledge of Donald F. Cole and Dorothy M. 

Gray, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the first and second counts 
of this indictment. 

FOURTH COUNT: 

On or about July 6, 1956, within the District of Columbia, 
Donald F. Cole and Dorothy M. Gray purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the origi- 
nal stamped package, a narcotic drug, that is, one hundred nineteen 
capsules containing a mixture totaling about 110.0 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar and one bottle 
containing a mixture totaling about 42.0 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar. 

FIFTH COUNT: 

On or about July 6, 1956, within the District of Columbia, 
Donald F. Cole and Dorothy M. Gray facilitated the concealment and 
sale of a narcotic drug, that is, one hundred nineteen capsules contain- 
ing a mixture totaling about 110.0 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar and one bottle containing a mixture 
totaling about 42.0 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar, after the said heroin hydrochloride had been imported, 
with the knowledge of Donald F. Cole and Dorothy M. Gray, into the 
United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the fourth count of this indictment. 


{s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


_ /s/ Leo A. Codd 
Foreman. 





[Filed August 30, 1956] 
PLEA OF DEFENDANT | 
On this 30th day of August, 1956, the defendants Donald F. Cole 
and Dorothy M. Gray, appearing in proper person and by their attorney 
T. Emmett McKenzie, being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to them, plead not 
guilty thereto. | 
The defendants are remanded to the District of Columbia Jail. 
By direction of : 


BURNITA S. MATTHEWS 
Presiding Judge 
Criminal sie a # One 


United States v. #2 Dorothy M. Gray 
|Filed December 13, 1957] Defendant 


On this 13th day of December, 1957, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as aforesaid in 
this cause, the hearing of which was respited yesterday; whereupon 
the said jury after hearing further of the evidence and instructions of 
the Court, alternate jurors, Milton H. Glick, and Lois T. Murphy, 
are discharged from further consideration in this case. The jury re- 
tires to consider their verdict. 

The jury returns into Court and upon their oath say that the 
defendant is guilty on Counts Four and Five as charges in the indict- 
ment. 


The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia Jail. 
By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #7 


—_—— 


i 
~~ iain | 





|Filed January 29, 1958] 
JUDGMENT AND COMMITMENT 


‘United States of America ) 
v. Criminal No. 888-56 
Dorothy M. Gray ) 


On this 17th day of January, 1958, came the attorney for the 
government and the defendant appeared in person and by counsel, T. E. 
McKenzie, Esquire. 

It Is Adjudged that the defendant has been convicted upon her 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Federal Narcotic Laws as charged in counts #4 & 5 of the indictment. 
-and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years and a fine 
of Five Hundred ($500. 00) Dollars on count four, sentence suspended 
insofar as fine only; Two (2) years to Six (6) years and a fine of Five 
Hundred ($500. 00) Dollars on count five, sentence suspended insofar 
as fine only, said sentence on count five to run concurrently with sen- 
tence imposed on count four. 

It Is Ordered that the Clerk deliver a certified copy of this 
_ Judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge. 


The Court recommends commitment to: Lexington, Ky. 


~ 

















|Filed February 12, 1958] 
NOTICE OF APPEAL 
Name and address of appellant - Dorothy Gray - 200 19th St. S. E, 
Wash., D.C. | 
Name and address of appellant's attorney - Trial, T. Emmett McKen- 
zie - Columbia Building - None now 
Offense - Possession of Narcotics | 
Concise statement of judgment or order, giving date, and any sentence- 
Sentence of 2-6-Jan. 17, 1958 | 
Name of institution where now confined, if not on bail - District Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 


Fone 6, 1958 /s/ ras 
Date Appellant — 
None 
Attorney for Appellant 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
|Filed June 2, 1958] | 
December 12, 1957 

The above-entitled matter came on for trial before the HONOR- 
ABLE LUTHER W. YOUNGDAHL, United States District Judge, anda 
jury, at 2:00 o'clock p.m. 

APPEARANCES: | 

On behalf of the Government: 


THOMAS A, FLANNERY, : 
Assistant United States Attorney. 


On behalf of the Defendant: 


T. EMMETT McKENZIE, ESQ. 
* * * fa 
a | 
(At the bench:) Pi | 
MR. FLANNERY: ‘Your Honor, there are five counts in this 


indictment and I would like to move at this time to dismiss the first 
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three counts and I will just proceed on the fourth and fifth counts. 
THE COURT: All right. The motion will be granted. The 
first three counts are dismissed. 
MR. MC KENZIE: No objection. 
(In open Court:) 
(Thereupon, the jury and two alternate jurors were duly im- 
paneled and sworn. ) 
* aK 
it (At the bench:) 
: MR. MC KENZIE: In this case there was filed a motion to 
suppress for lackofa search warrant. Because of circumstances that 
arose, that motion was never determined and Mr. Flannery and I are 
_ still trying to find out if there was a search warrant. 
THE COURT: Here it is. 
(The search warrant was handed counsel. ) 


* * sd 


21 JOHN R. PANETTA 


_was called as a witness and, having been first duly sworn, was ex- 
amined and testified as follows: 


DIRECT EXAMINATION 
BY MR. FLANNERY: 


Q. Officer, please state your name. A. John R. Panetta. 
Q. You are a member of the Metropolitan Police Force attached 
_ to the Narcotics Squad, isn't that so? A. Yes, sir. 
22 Q. On July 6, 1956, you were similarly employed, were you 


_ not? A. Yes, sir, I was. 
Q. On July 6, 1956, did you have occasion to go to the United 
_ States Commissioner? A. Yes, I did. 
Q. And what did you secure from the United States Commission- 
er? A. I secured a search warrant for premises 4904 First Street, 
Northwest.” ne oe, 


Q. That is in the District of Columbia, is it not? A. That is 
right, sir. 
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Q. And did you also secure an arrest warrant for one Dorothy 
Gray? A. That is right, sir. | 

Q. Was Officer Holcomb with you at that time? A. Yes, he 
was. | 
Q. Then did there come a time on that same day, July 6, 1956, 

that you had occasion to go to 4904 First Street, Northwest, in the 

District of Columbia? A. Yes, sir. 

Q. What time of the day was that? A. That ‘was about 3:00 
o'clock in the afternoon. | 

Q. Did you go there ina police car? A. We went upina 

23 cruiser, parked the car and we executed that search warrant. 

Q. Will you please tell His Honor and the jury how you executed 
the search warrant? Take the story up from the time you left the car 
and went up to the door. A. We went to the door of premises 4904 
First Street, Northwest and knocked on the door. There was no re- 
sponse. We had to force the front door and went up to the second floor 
bed room and found the defendant lying in bed witha small child along- 
side of her. ! 

Q. By the defendant, you mean the defendant Dorothy M. Gray, 
who is seated at counsel table in the red sweater? A. Yes. Alongside : : 
of her was a small table and on the table was a bottle with "Sominex" 
on it and it contained a white powder. | 

Officer Holcomb, who was with me, picked i a loose gelatin 
capsule on the bed and alongside the bottle that I picked up, Officer 
Holcomb picked up 118 gelatin capsules. | 

Q. Did the bottle contain any tax stamps? A. No. 

Q. Did the box containing 118 gelatin capsules contain any tax 
stamps on it? A. No, sir. | 

24 Q. And the single capsule, did it contain any tax stamp? 
A. No, sir. 

Q. Proceed. A. We questioned the pre | Dorothy Gray, 
relative to these capsules and this loose white powder and she said it 
was narcotics and it did belong to her and she had purchased it for her 
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own use, that she wasn't selling any narcotics. 


Q. Did you then arrest the defendant? A. Yes, she was placed. 


under arrest. 
Q. Did you take the evidence into your custody? A. Yes. 


* * * * 


(A bottle was marked Government's Ex- 
hibit 1-A, a box was marked Govern- 
ment's Exhibit 1-B and one capsule was 
marked Government's Exhibit 1-C for 
identification. ) 


BY MR. FLANNERY: 

Q. I will show you first, Officer Panetta, this small bottle with 
the label "Sominex” on it which, for the record, has been marked Gov- 

_ernment's Exhibit 1-A for identification. Can you identify that? 
A. Yes, sir. I identify it by my initials and the date. 
25 Q. Very well. And is that the bottle you testified you secured 
at premises 4904 First Street, Northwest? A. Yes, sir. 

Q. Now I will show you this box which, for the record, is known 
as Government's Exhibit 1-B for identification. Would you look at that 
box and tell the jury whether you can identify that? A. Yes. I identify 

it the same as the bottle. I have my initials placed on the back of the 
box along with the date. 

Q. Would you open that box for a moment, please? It contains 
a number of white gelatin capsules does it not? A. That is right. 

Q. Do they resemble the capsules that were in the box the day 
you first saw it? A. Yes, they do. 

Q. I refer back to this bottle for a moment, Government's Ex- 
hibit 1-A for identification. That contains a white powder, doesn't it? 
A. Yes, it does. | 

Q. And that resembles the white powder you saw in the bottle 

on July 6, 1956? A. Yes, sir. 

Q. Now I show you this small brown envelope which has been 
marked Government's Exhibit 1-C for identification. Can you identify 

26 that? A. Yes. I identify this by my initials "J.R.P.” under the 


* »_¥ 
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28 
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date and under Officer Holcomb's initials. | 

Q. What does that contain? A. It contains one capsule that 
had been flattened a little. : 

Q. What is the brown envelope? A. It is a coin envelope that 
we have in our office that we have to place this type of evidence into. 

Q. Did you place that capsule in Government's Exhibit 1-C for 
identification? A. Officer Holcomb did, in my presence. 

Q. With reference to these exhibits, Government's Exhibits 
1-A, B, and C, for identification, what did you do with them after you 
got back to police headquarters with them? A. Officer Holcomb and 
I both initialed them, wax-sealed this, placed scotch tape over this 
and sealed this just by licking the bottom and then placed it into another 
envelope, sealed it and wax-sealed it and kept it in the office safe until 
July 10 when we personally delivered it to the United States Chemist. 

Q. I show you this large brown envelope which has been marked 
for identification and I will ask you if that is the envelope about which 
you just testified in which you said you placed these three smaller ex- 

hibits. A. Yes, itis. I can identify it by my name which I 
wrote in my hand and Officer Holcomb signed his name just above mine. 

MR. MC KENZIE: If it will be agreeable to everybody concerned, 
I will be willing to stipulate that the articles in question were delivered 
to the police and by them transmitted to the Treasuty which shows con- 
tinuity of possession. 

THE COURT: That will facilitate matters. | 

They are in the same condition as the officers received them? 

MR, MC KENZIE: Yes. : 

MR. FLANNERY: Thank you. ! 

* * * * 

CROSS EXAMINATION 

BY MR. MC KENZIE: | 

Q. Officer Panetta, with respect to this particular exhibit and 
the contents and this powder in there, if you know, is that the drug 
Sominex or is that something else? A. That is narcotics. That is a 


| 
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' mixture of heroin. 
Q. It is not Sominex? A. No, it is not. 
MR. MC KENZIE: Now, Your Honor, may I see the jacket, the 
folder in this case? 
(The jacket was handed counsel. ) 
BY MR. MC KENZIE: 
Q. Officer Panetta, when you went to these premises on the 6th 
day of July, 1956, did you there meet a person known as Donald Cole in 
the same house? A. Later on that evening. 
| Q. But not at that particular time? A. No, sir. 
Q. When you visited the premises named in the warrant, you 
made an arrest there, did you not? A. Yes, sir. 
29 Q. And that was the defendant, Dorothy Gray? A. That is 
right, sir. 
Q. At that time and place, did Donald Cole appear? A. Not 
until later. 
Q. On the same day, did you arrest Donald Cole? A. At about 
4:30, quarter to five that evening. 
Q. Where did you arrest him, sir? A. He came into the 
premises. 
Q. Into the same house? A. Yes. 
Q. Did you have an arrest warrant for him? A. I don't recall, 
sir. 
Q. Do you know whether or not on July 6, 1956, you made a 
complaint in writing charging that Donald Cole at those premises was 


violating the narcotic laws? A. We made a complaint using both names, 


Donald Cole and Dorothy Gray, for those premises in the application for 
the search warrant. 
Q. I show you a paper writing here and I merely ask you if you 
have seen that before. A. Yes. 
: Q. Is it a fact then, Officer Panetta, that on the 6th of July, 
1956, you did arrest Donald Cole charging that these narcotics repre- 
sented traffic in narcotics by Donald Cole? A. The two were jointly 
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30 charged with possession. 
Q. You charged each? A. Yes. 
: Q. And on July 7, 1956, did you appear in this building before 
is the then United States Commissioner, Mr. Lawrence, and testify 


ie. -i against Donald Cole respecting your arrest on oid éth? A. I don't 
! | recall what date that was, Mr. McKenzie. 
- Q. Wasn't it following his arrest? A. I don't know if the 6th 


was on a Friday or Saturday. If not, it would have been two days after 
that that the arraignment was held. . 

Q. Irrespective of the dates, sir, following ! his arrest, were 
ae you present before the United States Commissioner when he was charged 
| with violation of the narcotic laws by reason of having had possession of 
these drugs? A. We appeared for both defendants at the same time. 

Q. I understand that but don't have so much difficulty talking 
about this fellow. Did you appear before the Commissioner where 
Donald Cole, as an individual, was charged with having had possession 
of these drugs contrary to law, he in person alone? A. They are both 
3 jointly. I wouldn't say one and I wouldn't say the other. They are both 
> jointly. 

. 31 Q. You charged each of them with possession? A. Each with 
possession of those items. 

Q. And each was sale and concealment? A. Yes, the Harrison 
Narcotic Act. 


* * * . 
3 32 BY MR. MC KENZIE: : 
> | Q. Officer Panetta, when you were in these premises, 4904 
mn First Street, Northwest, on the 6th of July, 1956, you testified you saw 
| these packages lying on a table near a bed. A. That is right, sir. 
ee 33 Q. The defendant was in the bed, you said, with a small child? 


A. That is right, sir. 

Q. During your conversation with her, sir, did you ask her if 
she had purchased these narcotics f from someone? A. Yes, we asked 
her about the narcotics and she stated to me, in the presence of Officer 
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Holcomb, that the narcotics were hers, she had purchased them for 
her own use. She didn't say where. 

Q. Did she say from whom? A. No, I don't recall. 

Q. Did she say when? A. I don't recall that, either, sir. 

Q. She told you that she had not sold any? A. That is what 
she said, yes, sir. 

Q. Did you ask her if she had dispensed any, gotten rid of any 
in any other fashion? A. No, sir. 

Q. Did you ask her if she distributed any, had gotten rid of it 
in any other fashion? A. What I asked her was what she was doing 
with the narcotics and where she had gotten them. She said she pur- 
chased them for her own use and she hadn't sold any and she and "Cake", 

34 who is Cole, were using the narcotics. 
Q. When you say "Cake," you mean Donald Cole? A. Donald 
Cole. 

Q. That was his nickname? A. Yes, sir. 

Q. Did she say he had any interest or title in those narcotics? 
A. She didn't say it but the two of them were living together as man and 

wife. 

Q. As a matter of personal knowledge, you don't know whether 
they belonged as much to him as they did to her? A. Only what she 

told me and we found them alongside of her. 

Q. In connection with that occasion, did you inquire of her 

_ whether or not she knew that these narcotics had been imported into the 
United States? Did you ask anything at all about the importation of nar- 
-cotics? A. No, sir. 

Q. You were merely content that you made the seizure and 
turned them over to the chemist, is that right? A. We were content 
with the knowledge that she knew the narcotics were contraband. 

Q. But even if she knew the narcotics were contraband, you 
didn't try to find out whether she knew they had been imported into the 
United States? A. No, sir. 

35 Q. Mr. Panetta, at the time you visited Dorothy Gray's number 
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there that day, what was her condition? A. You mean the way she was 
dressed? | 

Q. What was her physical condition, not the way she was 
dressed? A. That is hardto say. She was lying in bed and had just 
been awakened so I couldn't draw any conclusion to what her physical 
condition was. 

Q. Was she in a state of undress? A. She didn't have anything 
on. | 

Q. Was she able to answer your questions hats coherently? 
A. Oh, yes. ! 

Q. When you executed this warrant, I think you stated you had 
to force your way into the premises. A. We knocked but no answer. 
We had to kick the front door in. | 

Q. Who was with you on this visit to the house, you and Mr. 
Holcomb? A. Yes, sir, and I think Officer Brewer and Officer Longo 
and Officer Didone, but Officer Didone was detained outside prior to 
our going in. 

Q. Who were the persons who forced the door? A. Officer 
Holcomb and myself. 

Q. And you applied some force to open the door? A. Kicked 
it in. | 
Q. When you kicked the door in and sae who came in with 
you? A. Officer Holcomb and Officer Longo. | 

Q. And I think you stated you went upstairs to a bed room? 

A. That is right, sir. | 

Q. When you went upstairs to the bed room, ‘did you go alone 
or was Officer Holcomb with you? A. Officer Holcomb was along with 
me and Longo right behind us. | 

Q. Searching your recollection, is it your memory that you 
and Officer Holcomb entered together? A. Almost simultaneously as 
soon as we could get in the door. 

Q. Were you close enough together so that what she was saying 
to you could be heard by Officer Holcomb? A. Yes, I think so. 
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MR. MC KENZIE: I have no further questions. 
MR. FLANNERY: That is all. 
(Witness was excused. ) 
GUY W. HOLCOMB, JR., al 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Please keep your voice up, sir, and state your name. 
A. Guy W. Holcomb, Jr. 

Q. On July 6, 1956, were you a member of the Metropolitan 
Police Force? A. Yes, sir. 

Q. Attached tothe Narcotics Squad? A. Yes, sir. 

Q. On that date, July 6, 1956, did you have occasion to go to 
4904 First Street, Northwest? A. Yes, sir. 

Q. What time was it? A. About 3:00 p.m. 

Q. Did you go with someone? A. Yes, sir. 

Q. With whom did you go? A. Officer Panetta, Officer Didone 

_ and Officer Longo. 
238 Q. Very well. Please tell His Honor and the jury what you did 
when you got to 4904 First Street, Northwest. A. We entered the 
, premises, went to the second floor front bed room. 

Q. All right, and what occurred there? A. Officer Panetta and 
I recovered some articles from the coffee table next to the bed. Alsol 
recovered a capsule containing a white powder on the floor by the bed 
and $209 in currency. I seized a capsule box containing 118 capsules 
containing a white powder. Officer Panetta found a bottle labeled 


"Sominex" containing a white powder. 
| Q. Was someone in that room? A. Yes, the defendant. 


Q. And by the defendant you mean Dorothy Gray? A. Yes, sir. 

Q. What did the defendant.say with regard to the articles you 
had seized? A. She later stated that the articles seized belonged to 
her and that she had purchased them for her own use and that the money 
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was also hers. 

Q. Just for the record, I would like to show you these articles, 
the bottle marked Government's Exhibit 1-A for identification. Can you 
identify that? A. Yes, sir. 

39 Q. How do you identify it? A. By my initials, "G. W.H." 

Q. I show you this box 1-B for identification. Can you identify 
that? A. Yes, sir. | 

Q. How do you identify it? A. By my initials, "G. W.H." 

Q. And are the box and the bottle the articles that you seized 
on July 6, 1956? A. I seized the box. Officer Panetta seized the 
bottle. i 

Q. I show you an envelope marked 1-C for identification. Can 
you identify that? A. Yes. | 

Q. What is that? A. This is an envelope that I placed the cap- 
sule with the white powder in that I found on the floor. 

Q. And you identify it? A. By my initials, "G. W.H."” 

MR. FLANNERY: Your witness. | 

CROSS EXAMINATION 

BY MR. MC KENZIE: 

Q. Officer Holcomb, when you went to 4904 First Street, North- 
west on July 6, 1956, these articles that you described to the Court and 

40 the jury, you say they were on a coffee table near the bed? 
A. It was a night table. , 

Q. A night table? A. Yes, sir. 

Q. During your conversation with the defendant, Dorothy Gray, 
did you inquire as to when this contraband had been obtained? Did you 
try to fixa date? A. Yes, sir. : 

Q. What date did you get? A. I didn't get any date from her, 
any special date. She stated that she had purchased the contraband in 
New York City and that it had been a week or so ago. 

Q. When that conversation took place, who was present beside 
you and Dorothy Gray? A. I believe that the only people present was 
Dorothy Gray and myself. 
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Q. At that time, did you inquire of the defendant, Dorothy Gray, 
whether or not she had sold any contraband? A. She denied that she 
had sold any. | 
Q. That she had not? A. That she had not. 
Q. You were in the Narcotics Service of the Police Department 
for a number of years before July 6, 1956, were you not? A. Yes, sir. 
41 Q. When I ask you this question, I ask you because I think you 
are familiar with the statute. Did you ask her whether or not she had 
‘dispensed any narcotics? Did you make that inquiry? A. She said 
‘that she had used it herself. | 
Q. Did you ask her whether or not she had distributed any nar- 
cotics to any person? Did you make that inquiry? A. No, sir. 
Q. And was the sum of the information you obtained from her to 
the effect that she was a user? A. Yes, sir. 
Q. Mr. Holcomb, while you were discussing the matter with 
Dorothy Gray, did you inquire of her whether she knew the contraband 
_had been imported into the United States? A. No, sir. 
Q. When you were discussing this matter with Dorothy Gray, 


sir, what was her condition, I mean her physical condition, mental 
condition? Was she able to answer your questions clearly, quickly and 


coherently? A. Yes, sir. 
Q. Did you, as a person who had long been engaged in investi- 
gation of narcotics traffic, did you notice any evidence of recent nar- 
42 cotic use? A. She told me that she had used some narcotics 
_about two hours previous to our entrance. 

Q. When you went there, did you have a warrant of arrest as 
well as a search warrant? A. I didn't have any of the warrants in my 
possession. I believe all we did have was a search warrant. I don't 
‘believe we had an arrest warrant. 

Q. On that same day and at that same address, was another 
person arrested, to your personal knowledge? A. Yes, sir. 

3 Q. What was his name? A. Donald Cole, I believe his name 
was, Donald Cole. 
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_“ Q. He is the fellow known as "Pancake"? A. Yes, sir. 
; Q. Was he the common law husband of this defendant, Dorothy 
" Gray? A. Yes, sir. 
Pa Q. And on the same day, did you charge him with the illegal 
> possession and concealment and sale of these same narcotics? 
A. Yes, sir. 
> % 5d aK * 
- 43 WILLIAM P. BUTLER 
‘ was called as a witness and, having been first duly Sworn, was exa- 
i mined and testified as follows: : 
DIRECT EXAMINATION ~ 
- BY MR, FLANNERY: 
| Q. State your name, please. A. William P. Butler. 
x Q. Where are you employed, Mr. Butler? A. Iam employed 
: in the Internal Revenue Service Laboratory of the Treasury Department. 
r Q. In what capacity? A. Iam employed as a chemist. 
Q. How long have you been a chemist, Mr. Butler? A. Ihave 
, been employed by the Treasury Department for six and one-half years. 
> Q. Asachemist? A. Yes, sir. : 
» * * * * 
44 Q. Mr. Butler, I would like to show you what has been marked 
Government's Exhibit 1 for identification, that large envelope, and ask 
7 you whether or not you can identify it. A. Yes, sir, Ican. I have my 
" initials placed on the upper lefthand corner of this envelope. 
Q. What is that envelope? A. This isa Police Department 
ae property envelope and it was submitted to the Laboratory by Officers 
» Panetta and Holcomb on the 10th of July, 1956. 


Q. Very well. Now I will show you this bottle known as 1-A 
for identification and ask you if you can identify that. A. Yes, sir, I 
can. This bottle was contained within the envelope that was submitted 
on the 10th of July. 

Q. Very well. With reference to that bottle, ‘aid you conduct a 
chemical analysis of its contents? A. Yes, sir, I did, 
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Q. Please tell the jury what you did in that regard. A. First, « 
_ I weighed the powder contained within this bottle and found that it 
weighed a total of 42.0 grains and the analysis of the powder showed 
that it consisted of heroin hydrochloride, quinine hydrochloride and 
milk sugar, the heroin hydrochloride being a derivative of opium and 
a narcotic drug within the definition of the narcotic statute. 
45 Q. I will show you this box known as, for the record, 1-B for | 
identification. Can you identify that? A. Yes, sir, Ican. My initials 
are also placed on this box. 
Q. Did you have occasion to open the box and conduct a chemi- 
_ cal analysis of its contents? A. Yes, sir, Idid. The box, on opening 
it, I found that it contained 118 gelatin capsules which had a total net 
weight of 109.0 grains. The analysis of the contents of each one of 
_ the 118 capsules showed that the powder consisted of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, the heroin being a 
derivative of opium and a narcotic drug. 
Q. I show you, finally, this small brown envelope and ask you 
if you can identify that. That is 1-C for identification, for the record. 
A. Yes, sir, I can identify Government Exhibit 1-C. This also was 
- contained within the Police Department envelope and this envelope con- 
tained one gelatin capsule with a net weight of 1.0 grains and the pow- 
der contained within this capsule showed on an analysis to be composed 
of heroin hydrochloride, quinine hydrochloride and milk sugar, the 
heroin being a derivative of opium and a narcotic drug. 


46 MR. FLANNERY: Your witness. | 
CROSS EXAMINATION 
BY MR. MC KENZIE: 
Q. Doctor, the drug heroin, is morphine the parent of heroin? 4 
A. Yes, sir, it is. & 


~ 


Q. By reason of your experience and studies of narcotics drugs, 
_ is it a fact that morphine can be produced not only from opium but 
synthetically? Is that a chemical fact? A. Yes, sir, it has been pro- 
duced synthetically once, to my knowledge, at the University of 
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Rochester. 

Q. Are you familiar with the recent declaration of Dr. Ans- 
linger, the head of the Federal Narcotic Bureau, to the effect that 
synthetic morphine is being produced on a wide scale? A. No, sir, 
I have not been made aware of that statement. : 

Q. By reason of your chemical analysis of these articles con- 
cerning which you testified, are you able to state, as a chemical fact, 
that this heroin is derived from morphine emanating from opium and 
not derived from morphine emanating from a synthetic process? Can 
you say that as a chemical fact? A. No, sir, asa chemical fact I 

47 don't believe I could say that. : 

MR. MC KENZIE: I have no further questions. 

MR. FLANNERY: That is all. | 

* * * * 


(Government's Exhibits 1, 1-A, 1-B 
and 1-C previously marked for identi- 
fication were received in evidence. ) 


* * * oe 
48 JOHN R. PANETTA f 
was recalled as a witness and, having been previously duly sworn, was ¢ 
further examined and testified as follows: | é 
REDIRECT EXAMINATION : 
BY MR, FLANNERY: : é 


Q. Officer, when you went to 4904 First Street, Northwest, 
on July 6, 1956, as you have testified, and knocked on the door, did 
you announce your identity? A. Yes, we yelled quite loud. 

Q. What did you yell? A. "It is the police.” 

Q. And then you broke in the door? A. Yes, sir. 

MR. FLANNERY: That is all. The Government will rest its 
case. : 

* % * + 

MR. MC KENZIE: Your Honor, before we proceed will the 
record be permitted to reflect that I moved for a directed verdict of 
acquittal as to the final count? 
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THE COURT: It will be so indicated and denied. 
ca oe * * 
DOROTHY MAE GRAY 
was called as a witness and, having been first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 

BY MR. MC KENZIE: 

Q. Mrs. Gray, when I ask you these questions, will you be kind 
enough to speak with sufficient force of voice to permit me to hear, the 
members of the jury to hear and the Court to hear you very easy. 

What is your full name? A. Dorothy Mae Gray. 

Q. See if you can't make it a little louder than that, please. 

A. Yes. 

Q. I suggest to you that what these people hear is very impor- 
tant to you so please give them a chance to hear you. 

Where do you live now? A. In the jail. 

Q. In the District jail? A. Yes. 

Q. In July of 1956, did you live at 4904 First Street, Northwest? 
A. Yes, sir. 

Q. Ididn't hear you. A. Yes, sir. 

Q. And who lived there with you? A. Donald Cole. 

Q. Did you and Mr. Cole live in that place as common law 
husband and wife? A. Yes, sir. 

Q. At that time were you an addict, were you addicted to the 


_ use of narcotics? A. Yes, sir. 


Q. How long have you been an addict? A. About three years, 

Q. Three years? A. Yes, sir. 

Q. You heard Officer Panetta and Officer Holcomb testify that 
on the 6th day of July, 1956, they came to that house and entered and 
searched it. You heard that testimony, did you not? A. Yes, sir. 

Q. And that they arrested yu? A. Yes, sir. 

Q. When they came there and placed you under arrest, did you 

leave before Donald Cole arrived or were you still there when he 
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| got there? A. We were there together. 


, Q. Did you and Donald Cole and the salen leave that place to- 
hej gether and go to headquarters or some place together? A. Yes, sir. 
i. : Q. Is it or is it not a fact that when the police first came you 
* were there but Donald Cole was not there? Is that a fact? A. Yes, sir. 


Q. He came in later? A. He came right in. 

Q. At that time and place, did the police ask Donald Cole, in 
your presence, who owned those narcotic drugs that were found in that 
house? A. Yes, sir. 

Q. What did he say? A. He said they beldnged to him. 
wt Q. You heard Officer Panetta and Officer Holcomb say that you 
. said the drugs belonged to you. Did that happen? A. No, sir. 

Q. Do you know where the drugs came from? A. No, I don't 

know where he got them. 

Q. Did you buy them from anybody? A. No, sir, he bought 
52 them, Donald bought them. 

Q. Did you ever attempt to find out from him how he got them 
, or where he got them? A. No, all I did was use them. 
. Q. What? A. I didn't ask him where he got them. I just used 
. them. He didn't want me to ask him no questions about where he got 
them. | 

Q. Did he ever tell you he didn't want you to ask any questions 
about where he got them? A. If I had asked him any questions about 
where he got them, I guess he would wonder why. I never asked no 


a questions about where he got anything. I just used them. 
> Q. In any event, you didn't buy them. Your testimony is you 
. didn't buy them any place from anybody at any time? A. No, sir. 


Q. By reason of your relationship to Donald Cole, living in 
that house with him as his common law wife, did he support you and 
take care of you? A. Yes, sir. ! 

) Q. And was part of the support and care he gave you furnishing 
ra you with sufficient narcotic drugs to satisfy your own habit? A. He 
sold them. | 


| 
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53 MR. MC KENZIE: That is all. 
CROSS EXAMINATION 
BY MR. FLANNERY: 
Q. 4904 First Street, Northwest was occupied by you and Cole 
jointly, isn’t that right? A. Yes, sir. 
Q. You both lived there together? A. Yes, sir. 
Q. You both lived in that front bed room upstairs? A. Yes, sir. 
Q. With regard to the articles seized, the 118 capsules, is it 
your testimony now that they belonged to Cole? A. Yes, sir. 
Q. But you had them in your possession in your room, didn't 
you? A. They were in our bed room. 
Q. You say "in our bed room"? A. Yes. 
Q. Meaning your bed room and Cole's bed room, isn't that 
right? A. Yes, sir. 
Q. And you knew what they were, didn't you? A. Yes, sir, I 
_ knew what they were. 
Q. And as a matter af fact, you had used some of the narcotics, 
54 hadn't you? A. I used them. 
Q. Asa matter of fact, had you just used some of those nar- 
cotics an hour or so before the police got there? A. Yes, sir. 
| Q. So the narcotics belonged to both you and Cole, didn't they? 
- &. They were his. He sold them. 
Q. You say they were his but you had them in your possession 
there in the room, didn't you? A. I was in the bed asleep. I didn't 
_ even know they were in the room until I woke up. 
Q. Didn't you, just a minute ago, say that you did know what 
was in the bottles? A. Yes, I did. 
Q. And that you had used some of the narcotics yourself? 
A. Yes, sir. ‘ 
Q. So you did know they were in the room, didn't you? é 
A. Donald went out to make a sale and I thought he had took them with 
him. I didn't know he left them there. 


Q. Donald went out to make a sale? A. Somebody called him to 
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make a sale. 

Q. To sell what, to sell narcotics, isn't that right? A. Yes. 

Q. Isn't that right? A. Yes, sir. | 

Q. Then you and he were living together there in that house 
and he was peddling narcotics and you knew all about it, isn't that right? 
A. No, sir, I didn't know he was peddling narcotics all the time. 

Q. You knew he was peddling narcotics some of the time, 
didn't you? A. Yes. | 

Q. In Sextember of 1944, you were convicted of soliciting pros- 
titution, weren't you? A. Beg pardon? | 

Q. In September of 1944, you were convicted of soliciting 
prostitution, weren't you? A. Yes, sir. 

Q. And also in October of 1944 you were convicted of soliciting 
prostitution, isn't that right? A. Yes, sir. | 

Q. And in the early part of 1950, you were convicted of a vio- 
lation of the Federal Narcotic Laws, the Harrison Narcotic Act, isn't 
that right? A. Yes, sir, possession. : 

Q. What? A. Possession. | 

Q. Possession of narcotics, the same thing you are charged 
with here, isn't that right? A. Yes, sir. 

MR. MC KENZIE: Your Honor, may I ask that the remark by 
Mr. Flannery be stricken from the record and the jury be instructed 
to disregard it because she is not charged with possession. 

THE COURT: Was the charge under the same statute? 

MR. FLANNERY: Yes. | 

THE COURT: The charge isn't possession but I think it should 
be made clear whether it was under the same statute. 

MR. FLANNERY: Yes. The record I have shows the Harrison 
Narcotic Act which is charged here, 

BY MR, FLANNERY: 

Q. In September of 1954, you were convicted of petit larceny 


down in Richmond, Virginia, weren't you? A. Yes, sir. 
Q. With reference to the evidence in the case here, the narcotic 


i 
| 
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drugs introduced into evidence, did you tell Officer Panetta that you 
had purchased those drugs in New York? A. No, sir, I did not. 
57 Q. You deny you said that? A. No, I didn't tell him that. 
Donald told him that. 

Q. What? A. That is what Donald told him. 

Q. Donald said-- A. Donald told Panetta that. 

Q. Donald told Officer Panetta he bought the drugs in New York? 
A. Yes, sir. 

Q. The truth of the matter is that Donald Cole, when he came in 
after you were arrested, denied to the police that he knew anything about 
narcotic drugs, isn't that right? A. No, sir. 

Q. And that you are the one that said they were your drugs? 

A. No, I did not. 

Q. So it is your testimony that Officer Panetta testified falsely, 
is that what it amounts to? A. Yes, sir. 

* * aK ar 

61 JOHN R. PANETTA 
was recalled to the stand and, having been previously duly sworn, was 
further examined and testified as follows: 
CROSS EXAMINATION - Resumed 
BY MR, MC KENZIE: 
Q. Officer Panetta, you went to the premises at 4904 First 
_ Street, Northwest on November 6th at approximately 3:00 o'clock, is 
62 that right? A. It was July 6th at about 3:00 o'clock. 
| Q. Iam sorry, and you, as quickly as you got in there, ob- 
served this defendant, made a search and placed her under arrest? 
A. We made a preliminary search and then made the arrest, 
Q. Did you stay there waiting for Cole? A. Yes, we did. 
Q. How long do you think you were there before Donald Cole 
| appeared? A. By the time we got through searching the whole place, 
_ it was approximately an hour. 
Q. You say some time around 4:00 o'clock Cole appeared? 
A. Yes, sir. 
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Q. When did you take this girl before the United States Com- 
missioner to arraign her? A. She was arraigned the following morning. 
MR, MC KENZIE: I have no further questions. 
MR. FLANNERY: No questions. : 
(Witness was excused. ) 
* + * * 
63 JOHN R. PANETTA | 
was recalled to the stand and, having been previously duly sworn, was 
further examined and testified as follows: 
REBUTTAL DIRECT EXAMINA TION 

BY MR. FLANNERY: 

Q. Officer Panetta, I would like to ask you this: The defendant 
has testified that she told you that the narcotics were not hers. Did she 
tell you that? A. No, she did not. 

Q. When Cole came in and was arrested about 4:00 o'clock, did 
he tell you and Officer Holcomb that the narcotics belonged to him and 
not the defendant ? | 

THE COURT: Was this conversation in the presence of the de- 
fendant? : 

MR, FLANNERY: I will establish that. 

BY MR. FLANNERY: ! 

Q. When the defendant Donald Cole came in, was he questioned 
in the presence of Dorothy Gray? A. Yes, he was. 

64 Q. At that time, did Cole say the narcotics belonged to him 
rather than to Dorothy Gray? A. He denied all knowledge. 

MR. MC KENZIE: Did he say that they belonged to Dorothy Gray? 

THE WITNESS: He said he did not know where the narcotics 
came from. 

* * * . 

GUY W. HOLCOMB, JR., : 
was recalled to the stand and, having been previously duly sworn, was 
further examined and testified as follows: 
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REBUTTAL DIRECT EXAMINATION 

BY MR. FLANNERY: 

| Q. Officer Holcomb, when you arrested Dorothy Gray on 
July 6th, as you testified, did she ever tell you that the narcotics were 

not hers and belonged to Cole? A. No, she did not. 

Q. When Cole came in the premises about 4:00 p.m., did you 
question him or was he questioned in the presence of Dorothy Gray? 
| A. Yes, sir. 

Q. Did Cole at any time say that the narcotics belonged to him? 

No. 
Q. What did he say? A. He denied any knowledge af the nar- 


cotics. 

* ad 

(At the bench:) 

MR. MC KENZIE: The first point I wish to make is this: As to 
the last count in the indictment, I ask that that count be stricken or a 


motion for a judgment of acquittal be granted as to that. 

That count charges traffic in a narcotic drug imported into the 
United States contrary to law with the scienter in the defendant. 

The Government expert has stated that, as a chemical fact when 
he was called to prove if this was a narcotic or not, that as a chemical 
fact he cannot state that this narcotic is a product of a morphine import 

- into the United States rather than synthetic. The indictment laid by the 
66 grand jury cannot be amended or modified by anybody. The in- 
dictment by the grand jury charges that it is a derivative of an imported 
product. There is no proof at all of that fact. 
* * * * 
67 MR. MC KENZIE: Then I want to make this further point and I 
can make it very briefly: In view of her denial of purchase, in view of 
_ the testimony of the expert witness, I want to ask you to instruct the 
jury that in this case the presumption has no effect so evidence to the 
contrary,having been adduced the presumption disappears and they 
must find from the testimony adduced alone, irrespective of the 
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presumption, that the defendant is guilty as charged. 
THE COURT: I won't charge that way. : 


Bea MR. MC KENZIE: I didn't expect you would, I wanted to make 
. a record. I have never had any luck with these but I keep on trying. 
o I have one further question. This defe ndant takes the position 


that her erstwhile co-defendant is undoubtedly hastening here to assist 
her to the best of his ability. I represented him in the trial in which 
he was acquitted or a motion for dismissal was granted, He left that 
day for New York. | 

I want the record to show that since that day, I have never seen 
him or heard from him. He knows where I am. | 

THE COURT: Isn't it true when you represented him that he 
took the position the drugs did not belong to him? : 

68 MR. MC KENZIE: He had to. 

THE COURT: Isn't that the position he did take? 

MR. MC KENZIE: I want the record to show I never looked for 
him because I never had any reason to expect him. — 

THE COURT: Didn't he take the position at that time that he 
didn't have possession of the drugs? | 

MR, MC KENZIE: Yes; he had nothing to do with it. 

THE COURT: You don't think he is going to come in here and 
take a chance on perjury now, do you? | 

MR. MC KENZIE: I don't think he will but I want the record to 
show I am asking for a further continuance for the reason that we are 
expecting him. This is the request of the defendant, not mine. 

THE COURT: When you say you are expecting him, all you have 
is the defendant saying she expects him, isn't that riget 

MR. MC KENZIE: Yes. 

THE COURT: Did you send a wire? : 

MR. MC KENZIE: I called a number and they said he and his 
brother had moved and they would give him the message and he was 
supposed to be here but I have not heard from him. : 

THE COURT: Do you want me to continue the case for a week 
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and keep the jury? 
69 MR. MC KENZIE: No, as far as I would ask is for you to con- 
tinue the case until 1:45. I don't think I could ask for a week. 

THE COURT: If he shows up before the jury goes out, I will let 
him be put on the stand, even after the instructions of the Court, I will 
let him get on the stand. | 

ak x * * 

CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the evidence in 
this case has been completed. Counsel have made their final argu- 
ments to you and it now becomes the Court's responsibility to give you 


the rules of law that are to guide you in your deliberations and the de- 


termination of your verdict in this case. 

You must accept the law, members of the jury, just exactly as 
the Court gives it to you regardless of any opinion that you may have 
as to what the law is or what it ought to be because, in that particular 
sphere, the Court reigns supreme. 

On the other hand, you, ladies and gentlemen of the jury,are the 

86 exclusive judges of the facts in this case and neither Court nor 
counsel have any right to encroach upon your prerogatives in that re- 
spect. 

Being the sole and exclusive judges of the facts, you are, of 
necessity, the sole judges of the credibility of the witnesses and, in 
determining credibility, there are certain common sense rules that I 
am sure you will recognize as having been often used by some of you at 
least in the everyday affairs of your lives in determining where the 
truth of a particular situation was. 

For-example, you may take into consideration, so far as you 

- are able to do so from the evidence in this case, the manner, conduct 
and demeanor of each witness who has testified, his memory or lack of 
memory and, of course, when I use the pronoun "he" I use it to mean 
his or her; the ability or lack of ability of each witness to convey to you, 
through the medium of words, what he has seen or heard, the probability 
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or improbability of the truth of the testimony given by the witnesses, 
whether their story appears to you to be reasonable or unreasonable, 
any bias or prejudice shown by any witness which might have influenced 
his judgment or colored his testimony, and all those other factors, in- 
cluding interest in the outcome of the case which you, as intelligent 
and experienced people, take into consideration when you determine 

the difference between truth and untruth or truth and half truth. 
And if you find that any witness has in this trial wilfully testified 
falsely or corruptly with reference to any material fact concerning 
which the witness could not possibly have been mistaken, you are at 
liberty, if you deem it wise to do so, to disregard the entire testimony 


of that witness or any part of the witness' testimony except insofar as 


it has been corroborated by creditable witnesses or by facts and cir- 
cumstances established by the evidence in this case, 

You, ladies and gentlemen of the jury, are the fact-finding 
branch of this Court and in the performance of your duties you must 
not let sympathy, passion or prejudice influence your judgment. You 
must reach your judgment on the facts as disclosed by the evidence 
and inferences which are reasonably deducible thereform. 

You are not to speculate, conjecture or guess. 

The Defendant, Dorothy M. Gray, has been on trial in this 
Court under two counts of what was a five-count indictment. The first 
three counts as against this defendant have been dismissed so that just 
leaves the fourth and the fifth counts. 

The fourth count reads: ! 

"On or about July 6, 1956, within the District of Colum- 
bia, Dorothy M. Gray purchased, sold, dispensed and distribu- 
ted, not in the original stamped package and not from the origi- 
nal stamped package, a narcotic drug, that is, 119 capsules 
containing a mixture totalling about 110 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar and one bottle 
containing a mixture totalling about 42 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar. = 
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Donald F. Cole was likewise charged in that indictment but you 
need not be concerned with his situation because he is not on trial in 
this case. 
| Then, in the fifth count, it is charged that: 
"On or about July 6, 1956, within the District of Colum- 


bia, Dorothy M. Gray facilitated the concealment and sale of a 
narcotic drug, that is, 119 capsules containing a mixture total- 


ing 110 grains of heroin hydrochloride, quinine hydrochloride 

and milk sugar and one bottle containing a mixture totalling 

about 42 grains of heroin hydrochloride, quinine hydrochloride, 
and milk sugar, after the said heroin hydrochloride had been 
imported, with the knowledge of Dorothy M. Gray, into the 

United States contrary to law. This is the same heroin hydro- 

chloride which is mentioned in the fourth count af this indict- 

ment." 

Also in the fifth count Donald F. Cole is charged with violation 
of the same statute but also in that connection the Court charges you 
he is not involved in this trial and the count, as far as this trial is con- 

_ cerned, has only relation to the defendant Dorothy M. Gray. 

The Defendant, Dorothy M. Gray, has entered a plea of not 
guilty to the charges contained in the fourth and fifth counts of this in- 
dictment and thus puts in issue each and every essential allegation in 
each of said counts. 

It is the law, members of the jury, that the fact that a defendant 

_ has been indicted and is charged with a crime does not amount to evi- 
dence of guilt and is not to be taken as an indication of guilt because 
an indictment is merely the procedure and the nachinery by which a 
defendant is brought before the Court and placed on trial. 

It is also a rule of law that every defendant in a criminal case 
is presumed to be innocent and this presumption of innocence relates 
to every essential element of the offense and attaches to the defendant 
throughout the trial until overcome by legal evidence which establishes 

90 her guilt beyond a reasonable doubt. Moreover, it is the law that 
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the burden of proof is upon the Government to prove the defendant 
guilty beyond a reasonable doubt. : 

Proof beyond a reasonable doubt does not mean proof beyond 
all doubt whatsoever. It does mean proof toa moral certainty and not 
necessarily proof to an exact or mathematical certainty. By a reason- 
able doubt, as its name implies, is meant a doubt based on reason but 
not just on some whimsical speculation or conjecture. If, after an im- 
partial consideration of all the evidence you can my to yourselves that 
you are not satisfied of the defendant's guilt, then you have a reasonable 
doubt. ! 

If the evidence is as consistent with innocence as with guilt, or 
if the Government has merely proved that there is a strong probability 
that the fact charged is true then the Government has not sustained 
this burden. But, on the other hand, if, after such impartial considera- 
tion of all the evidence you can truthfully and candidly say to yourselves 


that you have an abiding conviction of the defendant's guilt, such as you 


would be willing to act upon in the more weighty and important matters 
pertaining to your own affairs, then you have no reasonable doubt. 

The two sections of the United States Code under which these two 

counts of the indictment have been brought, wish to explain to 
you now. | 

The first section of the law under which count four has been 
brought provides that it shall be unlawful for any person to purchase, 
sell, dispense or distribute any of these prohibited drugs of which 
heroin hydrochloride is one except in the original stamped package or 
from the original stamped package and the absence of appropriate tax 
paid stamps from any of the aforesaid drugs shall be prima facie evi- 
dence of a violation of this subsection by the person in whose posses- 
sion the same may be found, i 

The other provision of the United States Code under which count 
five has been brought, provides that if any person facilitates the con- 
cealment or sale of any such narcotic drug, of which heroin hydro- 
chloride is one, after being imported or brought into the United States 
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knowing the same to have been imported contrary to law, such person 
shall be guilty of a violation of this provision of the Code and then the 
law goes on to provide that whenever on trial for a violation of this 
section the defendant is shown to have or to have had possession of the 
narcotic drug, such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the possession to 
the satisfaction of the jury. 

92 Every alleged violation of these laws may constitute an indict- 
able offense so that a person may be charged with the violation of both 
laws for one alleged transaction. In other words, the defendant may be 
found guilty under both counts though they involve the same transaction. 
She may be found not guilty on both counts or she may be found guilty 
on one count and not guilty on the other. 

In this first section of the law that I have explained to you, under 

_ which the fourth count has been brought, you will recall that the law 
provides that it shall be unlawful to purchase, sell, dispense or dis- 
tribute any of the drugs in the manner set forth. These words, "pur- 
chase, sell, dispense or distribute" are used disjunctively and it is 
sufficient if there is proof either of purchase, sale, dispensation or 
distribution and you will recall that under said section of the law it is 
provided that the absence of appropriate tax paid stamps from any of 
the aforesaid drugs shall be prima facie evidence of a violation of that 
subsection by the person in whose possession the same may be found. 

Prima facie evidence means evidence which is sufficient to 

_ establish the facts unless rebutted; evidence which, standing alone and 

_ unexplained, would maintain the proposition and warrant the conclusion 

93 to support it for which it is introduced. 

In the second provision of the Code under which the fifth count 
has been brought, you will recall the law provides that it shall be unlaw- 
ful to facilitate the concealment or sale of any of the mentioned drugs 
in the manner set forth. It may be either concealment or sale. 

| The Government asserts that on July 6, 1956, police officers of 

_ the District of Columbia, armed with a search warrant, entered the 
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premises at 4094 First Street, Northwest, in the District of Columbia 
and found the defendant in bed with a small child. After a search of 
the premises, the officers found certain narcotic drugs, namely, 119 
capsules containing a mixture totalling about 110 grains of this heroin 
hydrochloride, quinine hydrochloride and milk sugar, a derivative of 
opium prohibited by law to be imported into the United States or to be 
sold, dispensed, purchased or distributed and also one bottle contain- 
ing a mixture of the same prohibited drugs totalling about 42 grains. 

The Government asserts that the defendant admitted that the 
drugs belonged to her and that she had purchased them for her own 
use. The Government further maintains that said drugs were not in 
the original stamped package and not from the original stamped package 

94 and that a chemist, employed by the Federal Bureau of Investi- 
gation, after examining the contents of the capsules and the bottle, found 
in the possession of the defendant, found them to contain the elements 
prohibited by the law to be purchased, dispensed, sold or distributed, 
the derivative of heroin, and prohibited to be imported into the United 
States. | 

Thus the Government asserts that it has proved beyond a reason- 
able doubt that the defendant is guilty of the fourth and fifth counts of the 
indictment, as charged. : 

The defendant, on the other hand, denies that the Government 
has proved beyond a reasonable doubt that she is guilty of either count 
in the indictment. The defendant denies that the drugs in question be- 
longed to her and she admits using some of the drugs but denies that 

| she purchased them from anyone and denies that she had any connection 
with them except using them. 

She further asserts that the officers asked Donald F. Cole, who 
has been referred to in the testimony and is mentioned in the indictment, 
who owned the drugs and he said they belonged to him. This, of course, 
the officers have denied. Thus the defendant asserts that the Govern- 
ment has failed to prove beyond a reasonable doubt that she is guilty 
of either count in the indictment. i 
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knowing the same to have been imported contrary to law, such person 


92 


shall be guilty of a violation of this provision of the Code and then the 
law goes on to provide that whenever on trial for a violation of this 
section the defendant is shown to have or to have had possession of the 
narcotic drug, such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the possession to 
the satisfaction of the jury. 

Every alleged violation of these laws may constitute an indict- 
able offense so that a person may be charged with the violation of both 
laws for one alleged transaction. In other words, the defendant may be 
found guilty under both counts though they involve the same transaction. 
She may be found not guilty on both counts or she may be found guilty 


- On one count and not guilty on the other. 


In this first section of the law that I have explained to you, under 


| which the fourth count has been braught, you will recall that the law 
_ provides that it shall be unlawful to purchase, sell, dispense or dis- 


tribute any of the drugs in the manner set forth. These words, "pur- 


_ chase, sell, dispense or distribute" are used disjunctively and it is 
_ sufficient if there is proof either of purchase, sale, dispensation or 


distribution and you will recall that under said section of the law it is 


_ provided that the absence of appropriate tax paid stamps from any of 
_ the aforesaid drugs shall be prima facie evidence of a violation of that 


subsection by the person in whose possession the same may be found. 
Prima facie evidence means evidence which is sufficient to 
establish the facts unless rebutted; evidence which, standing alone and 


- unexplained, would maintain the proposition and warrant the conclusion 
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to support it for which it is introduced. 

In the second provision of the Code under which the fifth count 
has been brought, you will recall the law provides that it shall be unlaw- 
ful to facilitate the concealment or sale of any of the mentioned drugs 
in the manner set forth. It may be either concealment or sale. | 

The Government asserts that on July 6, 1956, police officers of 
the District of Columbia, armed with a search warrant, entered the 
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premises at 4094 First Street, Northwest, in the District of Columbia 
and found the defendant in bed with a small child. After a search of 
the premises, the officers found certain narcotic drugs, namely, 119 
capsules containing a mixture totalling about 110 grains of this heroin 
hydrochloride, quinine hydrochloride and milk sugar, a derivative of 
opium prohibited by law to be imported into the United States or to be 
sold, dispensed, purchased or distributed and also one bottle contain- 
ing a mixture of the same prohibited drugs totalling about 42 grains. 
The Government asserts that the defendant admitted that the 

drugs belonged to her and that she had purchased them for her own 

| use. The Government further maintains that said drugs were not in 
the original stamped package and not from the original stamped package 

94 and that a chemist, employed by the Federal Bureau of Investi- 

gation, after examining the contents of the capsules and the bottle, found 

in the possession of the defendant, found them to contain the elements 

prohibited by the law to be purchased, dispensed, sold or distributed, 

the derivative of heroin, and prohibited to be imported into the United 

States. | 
Thus the Government asserts that it has proved beyond a reason- 
able doubt that the defendant is guilty of the fourth and fifth counts of the 
indictment, as charged. 

The defendant, on the other hand, denies that the Government 
has proved beyond a reasonable doubt that she is guilty of either count 
in the indictment. The defendant denies that the drugs in question be- 
longed to her and she admits using some of the drugs but denies that 
she purchased them from anyone and denies that she had any connection 
with them except using them. | 

She further asserts that the officers asked Donald F. Cole, who 
has been referred to in the testimony and is mentioned in the indictment, 
who owned the drugs and he said they belonged to him. This, of course, 
the officers have denied. Thus the defendant asserts that the Govern- 
ment has failed to prove beyond a reasonable doubt ayat she is guilty 
of either count in the indictment. 
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95 In the main, these are the respective contentions of the parties 
here as to these charges. 

You are admonished that the evidence of any oral confession 
made by the defendant while the defendant is under police custody 
should be received with caution and scrutinized with care. 

The law provides that any person aiding and abetting a principal 
offender may be charged himself as a principal. Any person advising 
and conniving in the offense or aiding and abetting an offender shall be 
charged as a principal and the law provides that if each performs a 
part that results in the commission of the offense, all are equally guilty. 

There has been evidence here of several prior convictions of 
criminal offenses on the part of this defendant. The fact that a defend- 
ant has a criminal record has no bearing on the question of the guilt or 
innocence as to the charges on which the defendant is being tried. The 
law, however, admits a criminal record as to any person who takes 
the witness stand solely for the purpose of assisting the jury in deter- 
mining whether or not to believe the witness. 

Any fact that may tend to show that a witness may not be a truth- 
telling individual is admissible in respect to such witness, whether the 

96 witness is the defendant or anyone else. Consequently, you may 
consider the defendant's criminal record not as bearing on the question 
of guilt or innocence because a defendant's guilt or innocence must be 
established by the evidence irrespective of what her past may be, but 
you may consider her criminal record for the purpose and as a help 
in determining whether she was a trustworthy witness when she took 

the stand and whether her testimony should be believed. 

Therefore, members of the jury, you will consider this matter 
in the light of the instructions I have just given to you, using the same 
practical approach, the same ordinary common sense and the same 

: intelligence that you would employ in determining any other important 
matter in the course of your everyday experiences. 

You are aware, of course, that your verdict must be unanimous. 

Upon reaching the jury room, you will first select your foreman or | 
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forewoman from amongst yourselves who will preside over your delib- 
erations and speak for you in returning your verdict. Then you will 
arrive at your verdict without passion or emotion or | Sympathy of any 
kind, one way or the other. | 

This indictment, which will be submitted to you, has five counts 
and the Court cautions you that you are not to pay any attention whatever 

97 to the first three counts. There are only involved in this case 
the fourth and fifth counts of the indictment. i 

A written form of verdict is being submitted to you. There are 
blank spaces for you to write in either the word "guilty" or "not guilty" 
in connection with the two charges here under the fourth and fifth counts 
of the indictment. You will fill in the blank spaces, have your verdict 
signed by your foreman or forewoman and return your verdict to the 
Court. ! 

Is there anything further, gentlemen? 

(At the bench:) 

MR. MC KENZIE: The defendant takes the position that that 
portion of your charge dealing with aider and abettor is prejudicial to 
her and not justified by the facts where the alleged principal has been 
dismissed in the case and held to be not guilty. It occurs to me that to _ 
be a criminal aider and abettor in such case and out of what they some- 
times call an abundance of caution, I ask for a mistrial now on that 
basis. 2 

I also ask you to instruct the jury that the statutory presumptions 
are permissible and not mandatory even though the presumptions exist 
and they are not compelled to reach a verdict. : 

98 THE COURT: Your statements are noted for the record. 


# * * * 


THE COURT: Mr. Foreman or Madam Forewoman, please rise: 
You submitted a message to the Court, as I understand, in which you 
ask this: | 
"In the Court's charge to the jury, bile states that 
the law under which the defendant has been indicted provides that 
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*possession’ of one or more specified narcotics ‘shall be con- 

sidered prima facie’ evidence of guilt. Is there a definition of 

‘possession’ in the law under which the defendant was indicted? 

If not, is there an accepted legal definition of ‘possession’ that 

should be followed by the jury, or shall the jury use its own 

definition of ‘possession'"'? 

Is that correct? 

THE FOREMAN: That is correct. 

THE COURT: The Court charges you that to constitute posses- 
Sion of the prohibited drugs in this case it is not necessary to prove 
that the drugs were found on the actual person of the defendant. How- 
ever, it is necessary for the Government to prove beyond a reasonable 
doubt that the defendant had some claim of right, control or dominion 
of said prohibited drug with knowledge of the facts. 

The defendant may have had possession of the prohibited drugs 
even in the absence of actual personal custody if the Government has 


proved beyond a reasonable doubt that the drugs were under defendant's 
control and in a place where they must have been put by her act or in 
her behalf or if the drugs were within her power in such a sense that 
she could and did command their use. 


You may retire to the jury room. 

MR, MC KENZIE: Before they return to the jury room, may we 
approach the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. MC KENZIE: I object to that charge, Your Honor. I think 
it is not a proper statement of the law. Iam not trying to be offensive 

_ to you--I think that where you use the terminology "dominion and con- 
trol” this jury should be instructed that dominion and control means 
100 dominion and control in her exclusively. 

THE COURT: You have had that objection before. You covered 
that when you objected to my aiding and abetting instruction. 

MR. MC KENZIE: You can't quit in objecting in these instruc- 
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tions. | 

* * * | * 

THE DEPUTY CLERK: United States District Court for the 
District of Columbia, United States of America vs. Dorothy M. Gray, 
Criminal No. 888-56. | 

"We, the jury, find the defendant, Dorothy M. Gray, 
guilty as to count four of the indictment; and guilty as to count 


five of the indictment." : 
* + * * 
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QUESTIONS PRESENTED 


1. In a case in which the prosecution relies upon proof of possession 
of a narcotic drug, and the statutory presumption raised by such posses- 
sion, is the evidence sufficient to sustain a conviction when there is no 
proof that the preparation containing the narcotic includes as an ingre- 
dient more than one eighth of a grain of heroin? 


| 2. Ina case in which the prosecution relies upon proof of possession 
of a narcotic drug, and the statutory presumption raised by such posess- 

ion, and there is no proof of the guilt of any principal, nor of any acts 

alleged to have constituted aiding and abetting such principal, is it 

_ prejudicial error to instruct that the defendant may be convicted as an 

aider or abettor? 


3. Is an instruction on aiding and abetting which does not include the 
requirement that the proof show the guilt of the principal and the manner 
in which the defendant is alleged to have aided or abetted such principal 
prejudicially erroneous? 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction, entered upon the 
verdict of a jury finding appellant guilty of violating Title 26, United 
States Code, §4704, and Title 21, United States Code, §174. Juris- 
diction of the case was granted to the District Court by Title 18, United 
States Code, §3231. Jurisdiction of this appeal is granted to this Court 
by Title 28, United States Code, §1291. | 


STATEMENT OF THE CASE 


Dorothy M. Gray was indicted jointly with Donald M. Cole! in an in- 
| 


1. The prosecution of Donald Cole had been dismissed on the government's oral 
motion "after it appeared that the informer in this case! was changing his 
testimony.” (Record, p. 31, J.A., 27). The trial court refused to permit 
evidence in the case against this appellant showing the <n of Cole. 
(Record, p. 32) 
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dictment containing five counts which charged the defendants with two 
transactions involving alleged sales of narcotics. (J.A., 1, 2) The first 
of these transactions related to an alleged sale of narcotics to one Donald 
Smith on July 5, 1956. The second transaction concerned the alleged find- 
ing of narcotics in the possession of the defendants on July 6, 1956. (.A., 
2). The defendants were tried separately, and the first three counts of 
the indictment were dismissed, at the opening of appellant's trial, on the 
motion of the prosecution. (J. A., 5, 6). The counts upon which appellant 
was tried and convicted were as follows: 


FOURTH COUNT: 


On or about July 6, 1956, within the District of Columbia, Don- 
ald F. Cole and Dorothy M. Gray purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, one hundred 
nineteen capsules containing a mixture totaling about 110.0 grains 
of heroin hydrochloride, quinine hydrochloride and milk sugar and 
one bottle containing a mixture totaling about 42.0 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar. 


FIFTH COUNT: 


On or about July 6, 1956, within the District of Columbia, Don- 
ald F. Cole and Dorothy M. Gray facilitated the concealment and 
sale of a narcotic drug, that is, one hundred nineteen capsules 
containing a mixture totaling about 110.0 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar and one bottle 
containing a mixture totaling about 42.0 grains of heroin hydro- 
chloride, quinine hydrochloride, and milk sugar, after the said 
heroin hydrochloride had been imported, with the knowledge of 
Donald F. Cole and Dorothy M. Gray, into the United States con- 
trary to law. This is the same heroin hydrochloride which is 
mentioned in the fourth count of this. indictment. 


The facts shown at the trial of appellant were that on July 6, 1956, the 
police secured a search warrant for the premises located at 4904 First 
Street, N.W., in the District of Columbia. (j.A., 6) The issuance of 
this search warrant was undoubtedly based upon information supplied by 
the recanting informer against Donald F. Cole. At the same time, the 
officers may have secured a warrant for the arrest of the appellant, 
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Dorothy M. Gray. g.A., 7) The residence described in the search war- 
rant was occupied by Donald F. Cole and his wife, Dorothy M. Gray. 
g.A., 12, 17) as was living in the house and was being supported 
by Cole. (.A., 21)" | 


Panetta, Holcomb, Brewer, Longo, and Didone, all police officers, 
(J. A., 13) went to the house on First Street in a police cruiser about 
three o'clock in the afternoon on July 6, 1956. They went to the front 
door, knocked on it, and received no response. Consequently, they had 
"to kick the front door in." J.A., 13). Panetta, Holcomb, and Longo 
entered the house, and went to the upstairs bedroom, (j.A., 13) where 
they found Dorothy Gray lying in bed with a small child alongside her. 
(.A., 7). When they walked in, she had just awakened. (J.A., 13) 


When the police entered the bed-room, Holcomb picked up a loose 
gelatin capsule which was on the bed. On a small table beside the bed 
was a bottle labeled "Sominex" which contained a white powder. This 
was picked up by Panetta. There was also a bottle containing 118 gela- 
tin capsules which Holcomb picked up. (.A., 7) These containers were 
subsequently submitted to the witness, William P. Butler, a Treasury 
Department chemist. The bottle of powder was found to contain powder 
weighing a total of 42.0 grains, consisting of heroin hydrochloride, 


2. There is conflict in the testimony of the two prosecution witnesses as to the 
existence of an arrest warrant. Panetta testified, in response to a leading 
question by the prosecutor, that there was such a warrant. (J.A., 7) The 
witness Holcomb, however, stated, "I didn't have any of the warrants in 
my possession. I believe all we did have was a search warrant. I don't 
believe we had an arrest warrant." (J.A., 16) : 

3. Throughout the trial, the police officers and appellant’ 8 counsel referred to 
the relationship of appellant to Cole as that of “common law wife." There 
is, however, nothing to indicate that the relationship was other than that 
properly described as a marriage, and the obviously invidious intent in the 
attaching of the "common-law" qualification to the relationship does not 
affect any of the legal implications arising from the marriage of Cole and 
the appellant. Common law marriages are, of course, valid and binding 
in the District of Columbia. Thomas v. Murphy, 71 areue 69, 107 F 2d 268, 
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quinine hydrochloride, and milk sugar. The 118 gelatin capsules had a 
total net weight of 109.0 grains, and the contents of each consisted of 
heroin hydrochloride, quinine hydrochloride, and milk sugar. (J.A., 18) 
Of the chemical substances contained in the powder, only heroin hydro- — 
chloride was described as a narcotic drug within the definition of the nar- 
cotic statute. (J.A., 18). The prosecution made no attempt to show the 
amount of heroin hydrochloride contained in the total weight of the sub- 
stance seized hy the officers. 


One or more of the police officers* talked to the appellant, and the 
witnesses assert that the appellant told them that the narcotics were hers, 
and that she had purchased them for her own use. According to the offi- 
cers, the appellant denied that she had sold any narcotics. The only 
evidence connecting the appellant with the narcotics was, in the words of 

‘Panetta, “only what she told me and we found them alongside of her." 
The police denied that Cole, who came to the house subsequently and was 
also arrested, admitted ownership of the drugs. (J.A., 25, 26). 


Dorothy Gray testified that she had not told the officers that the drugs 
belonged to her. °(J..A., 21) She also testified that when Cole entered the 
house and was arrested, he stated that the drugs belonged tohim. (J.A., 
ZA). 
! 4. There was a conflict between the testimony of Panetta and Holcomb. Longo, 
who was also present, was not called as a witness by the prosecution. Panetta 
said, ". . .we asked her about the narcotics, and she stated to me, in the 
presence of Officer Holcomb, that the narcotics were hers, she had purchased 
them for her own use. She didn't say where.” (J.A., 11, 12) Holcomb testi- 
fied, "She stated that she had purchased the contraband in New York City and 
that it had been a week or so ago. . . . I believe that the only people present 
was Dorothy Gray and myself." (J.A., 15) 
5. There is nothing in the evidence to dispute appellant's testimony that Cole sold 
| narcotics. She testified, "Donald went out to make a sale and I thought he had 
took them with him. I didn't know he left them there. . . .Somebody called 
him to make a sale. . . .No, sir, I didn't know he was peddling narcotics 


all the time. Q. You Knew he was peddling narcotics some of the time, didn't 
you? A. Yes." (J.A., 22, 23) 
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8 The case was submitted to the jury under this testimony. In his 
charge, the Court instructed the jury, over the objection of the appellant 
g.A., 35) that 


The law provides that any person aiding and abetting a princi- 
pal offender may be charged himself as a principal. Any person 
advising and conniving in the offense or aiding and abetting an of- 
fender shall be charged as a principal and the law provides that if 
each performs a part that results in the commission of the offense, 
all are equally guilty. (J.A., 34) 


After the jury began its deliberations, it vom a question to the 
Court regarding the meaning of possession. In respyase to this question, 
and over the objection of the appellant, J.A., 36)° the Court instructed 
the jury as follows: 


You submitted a message to the Court, as I understand, in 
which you ask this: 


"In the Court's charge to the jury, the Court states that the 
law under which the defendant has been indicted provides 

that ‘possession’ of one or more specified narcotics ‘shall 
be considered prima facie’ evidence of guilt. Is there a 
definition of 'possession' in the law under which the defend- 
ant was indicted? If not, is there an accepted legal definition 
of ‘possession’ that should be followed by the jury, or shall 
the jury use its own definition of ‘possession'''? 


The Court charges you that to constitute possession of the prohib- 
ited drugs in this case it is not necessary to prove that the drugs 
were found on the actual person of the defendant. However, it is 
necessary for the Government to prove beyond a reasonable doubt 
that the defendant had some claim of right, control or dominion 
of said prohibited drugs with knowledge of the facts. 


6. That it was clearly understood by all that the jury's a was directed to 

the necessity for proof of personal possession by the appellant;is shown by 
the objection to the instruction and the Court's answer. The objection was, 

"I think that where you use the terminology ‘dominion and control’ this jury 
should be instructed that dominion and control means dominion and control 
in her exclusively." The Court replied to this objection with the statement, 
"You have had that objection before. You covered that when you objected to 
my aiding and abetting instruction." (J.A., 34). This interchange leaves 
no doubt of the Court's intention to permit a conviction if the possession was 
Cole's, but that the appellant was an accessory to his acts. 
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The defendant may have had possession of the prohibited drugs 
even in the absence of actual personal custody if the Government 
has proved beyond a reasonable doubt that the drugs were under 
defendant's control and in a place where they must have been put 
by her act or in her behalf or if the drugs were within her power 
in such a sense that she could and did command their use. 


The jury subsequently returned a verdict of guilty as to both counts 
which remained in the indictment. (J.A., 37) 


STATUTES INVOLVED 


Statutory provisions involved in the determination of this case are as 
follows: | 


Title 21, United States Code, §174 (Act of Feb. 9, 1909, ch. 100, §2 
(c), 35 Stat. 614; Jan. 17, 1914, ch. 9, 38 Stat. 275; May 26, 1922, ch. 
202, § 1, 42 Stat. 596; June 7, 1924, ch. 352, 43 Stat. 657; Nov. 2, 1951, 
ch. 666, §§ 1, 5(1), 65 Stat. 767): 


Whoever fraudulently or knowingly imports or brings any narcotic 
drug into the United States or any territory under its control or jur- 
isdiction, contrary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought in, knowing 
the same to have been imported contrary to law, or conspires to 
commit any of such acts in violation of the laws of the United States, 
shall be fined. . . andimprisoned. . 


Whenever on trial for a violation of this section the defendant is 
shown to have or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to authorize convic- 
tion unless the defendant explains the possession to the satisfaction 
of the jury. 


Title 26, United States Code, 84702 (Act of Aug. 16, 1954, 68A Stat. 
549): 


The provisions of this subpart and sections 4721 to 4726, inclusive, 
shall not be construed to apply to the manufacture, sale, distribu- 
tion, giving away, dispensing or possession of preparations and 
remedies which do not contain more than 2 grains of opium, or more 
than one-fourth of a grain of morphine, or more than one-eighth of 

a grain of heroin, or more than 1 grain of codeine, or any salt or 
derivative of any of them, in 1 fluid ounce, or, ifa solid or semi- 
solid preparation, in 1 avoirdupois ounce; 


« 
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! 
> | 


i Title 26, United States Code, § 4704 (a) (Act of Aug. 16, 1954, ch. 
736, 68A Stat. 550, amended Aug. 31, 1954, ch. Leh § 8, 68 Stat. 
1004): 
i It shall be unlawful for any person to purchase, ell, dispense, or 
: distribute narcotic drugs except in the original stamped package or 
va from the original stamped package; and the absence of appropriate 


taxpaid stamps from narcotic drugs shall be prime facie evidence 
of a violation of this subsection by the person in whose possession 
the same may be found. 


, STATEMENT OF POINTS 


1. The Court erred in refusing to direct a verdict of acquittal because 
a % the prosecution failed to prove that the preparation which the indictment 
wai charged the appellant with having possessed contained one-eighth of a 
grain, or more, of heroin in one avoirdupois ounce, and consequently 
failed to prove that the statute was applicable to the preparation. 


2. The Court erred in instructing the jury that the appellant could 
be convicted as an aider or abettor, for the reason that there was no 
evidence upon which a verdict of guilty as such an aider or abettor 
could be based. ! 


3. The Court erred in failing to instruct the jury as to the elements 
of proof required to support a conviction of the appellant as an aider or 
abettor, and its failure so to instruct permitted the jury to speculate 
> | as to appellant's guilt under such a theory. 


4 SUMMARY OF ARGUMENT 


1, By the express terms of the statutes involved in this prosecution, 
the penalties provided have no application unless the narcotics in ques- 


> tion contain more than a specified amount of the prohibited drug, this 
e 4 amount being, in the case of heroin, one eighth of a grain of heroin in 
4 one avoirdurpois ounce of solid or semi-solid preparation. The gov- 
a ernment's evidence tended to show that the appellant had in her posses- 


sion a white powder having a total net weight of 152.0 grains, and that 
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this white powder was a mixture or preparation of heroin hydrochloride, 
a controlled narcotic, and quinine hydrochloride and milk sugar, neither 
of which are controlled narcotics. There was no evidence which tended 
in any way to show that the quantity of heroin hydrochloride was sufficient 
to bring the mixture within the purview of the narcotics acts. The evi- 
dence showed that there was in the preparation some narcotic drug, but 
no attempt was made to show that the amount was sufficient to render 

the statute applicable. Consequently, the government failed to prove 

the applicability of the statute, and the verdict of guilty was totally un- 
supported by the evidence. 


2. The prosecution in this case relied exclusively upon its attempted 
proof that the appellant was found in possession of a drug, and tha this 
possession created a prima facie case of guilt. Under this theory of 
the prosecution, it was necessary to show that the appellant was in pos- 
session of the drug, and once that possession was shown, she could be 
convicted as a principal offender. There was no evidence which would 
support a conviction based upon any theory that she aided and abetted a 
principal offender. Notwithstanding this, the Court instructed the jury 
that appellant could be convicted as an aider and abettor. The giving of 
an instruction for which there is no evidentiary support is error, and in 
this case, the error was seriously prejudicial to the appellant. If the 
drug was in the possession of some other person, there was no evidence 
to support appellant's conviction. She was entitled to have the jury pass 
on the issue of her possession of the drug, and the Court's instruction, 
which permitted the jury to speculate that she had assisted some one 
else in the commission of a crime, obscured the issue. The only issue 
which could properly be submitted to the jury was that of the appellant's 
personal possession of the drug. 


3. The Court erred in failing to instruct the jury that, in order to 
convict the appellant as an aider or abettor, the evidence must show 
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the guilt of the principal offender beyond a reasonable doubt, and must 
further show that the appellant in some specific manner aided and abetted 
the principal in his criminal offense. The mere presence of the appel- 
lant at the scene of the offense was, of course, totally insufficient to 
establish any such acts of aiding and abetting. By failing specifically 

to instruct the jury as to the essential elements of the crime of aiding 
and abetting, the Court permitted the jury to speculate and to found its 
verdict on something other than the evidence presented to it. Moreover, 
there was no evidence from which the jury could have found either the 
guilt of the principal or the guilt of the appellant through aiding and 
abetting. This failure to instruct was so prejudicial that it is open to 
review, whether or not the appellant raised the objection in the trial 
Court. The Court was required, of its own motion, to state the essential 


elements of the crime to the jury. 


ARGUMENT 


I. The Court erred in remens to direct a verdict of acquittal because 
re was no sufficient evidence to sustain dine t the prepa- 
ration discovered by the police was subject to the provisions oF = 
arcotics laws. | 
The evidence presented by the government against the appellant was 
insufficient to sustain the verdict of guilt, because it did not establish, 
or attempt to establish, that the white powder found by the police in the 
room occupied by Cole and his wife, the appellant, was a preparation 
subject to the provisions of the Harrison Narcotic Act or the Jones- 


' 
‘ 


Miller Act. | 


The testimony of the chemist, Butler, was extremely precise. He 
stated that the "white powder" was a mixture of heroin hydrochloride, 
quinine hydrochloride, and milk sugar, and that heroin hydrochloride 
was a derivative of opium and a narcotic drug within the definition of 
the narcotic statute. (J.A., 18) Obviously, the quinine hydrochloride 
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and the milk sugar were not narcotics. Mr. Butler did not in any way 
indicate the amount of heroin hydrochloride or the proportion of the 
preparation which it represented. He indicated that the total weight of 


the powder in the various containers was 152 grains, or approximately 


five and a half ounces. 


The fatal defect in the prosecution's case arises from the fact that 
the statute does not necessarily apply to a preparation merely because 
there is some heroin init. By its express terms, the Internal Revenue 
Code excludes from its purview some such preparations. The act pro- 
vides 

The provisions of this subpart and sections 4721 to 4726, inclu- 
sive, shall not be construed to apply to the manufacture, sale, 
distribution, giving away, dispensing, or possession of prepara- 
tions and remedies which do not contain. . . more than one- 
eighth of a grain of heroin, . . . or any salt or derivative of any 


ofthem, . . . if a solid or semi-solid preparation, in 1 avoir- 
dupois ounce. 


--Title 26, United States Code, § 4702 (a) 


It should be noted that the narcotics coming within the purview of 
Title 21, United States Code, § 174, are defined by reference to the 
provisions of the Internal Revenue Code. Title 21, United States Code, 
~§ 171 (Act of Aug. 8, 1953, ch. 394, §8, 67 Stat. 506). 


Thus, by the express terms of the statute, the preparation, assum- 
_ing for the purposes of argument that it was found in the possession of 
the appellant, was not shown to be within the purview of the statute. 

To bring the possession within the prohibitions of the Act, thereby per- 
mitting the statutory presumption of appellant's guilt, it was incumbent 
tpon the government to show that the proportion of the heroin salt was 
sufficiently large to make the mixture a preparation covered by the Act. 
_ This the prosecution made no effort at all todo. Its testimony revealed 
7 that the mixture had been subjected to a qualitative analysis, but there 
is nothing to indicate that a quantitative analysis was made. 
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Without such a quantitative analysis, there can be no basis in the 
evidence for a finding by the Court or by the jury that the preparation 
was one to which the statute may be construed as applying. If the prep- 
aration was not subject to the act, then, obviously, its possession 
without compliance with the regulatory provisions of the statute would 
not violate the law, nor would it raise the statutory presumption upon 
which the prosecution relied to obtain a conviction. | 


Inasmuch as the government failed to meet the very first require- 
ment of all prosecutions for the violation of the statute--that the statute 
actually applied to the questioned conduct--its case failed at the very 
threshhold, and the Court erroneously refused to direct a verdict in 
favor of the defendant. | 


Il. The Court erred in instructing the jury that the appellant could be 
convicted as an aider or ttor. | 


a. The aiding and abetting inarewetibn was erron- 
eous because there was no evidence which would 
have justified the jury in concluding that the 
appellant aided or abetted anyone. The giving of 
this inapplicable instruction permitted the jury 
to find a verdict which was not supported by the 
evidence. i 


In its prosecution of this case, the government relied exclusively on 
the presumption which the narcotics statutes raise from the possession 
of a narcotic drug. The facts shown by the evidence would permit the 
jury to find that the appellant was in possession of the drugs, but they 
support equally the conclusion that the possession was, in fact, that of 
Donald Cole. Mullaney v. United States, 82 F 2d 638 (CCA 9, 1936). 


The undisputed evidence presented in this case showed that Cole and 
the appellant were living at the First Street premises as man and wife, 
and that Cole was supporting the appellant. J.A., 21). There is no 
question that Cole was engaged in the sale of narcotic drugs. J.A., 22) 





12 


It cannot be seriously disputed that a showing that narcotics had been 
found in premises occupied by a narcotics seller and paid for by him 
would rationally permit an inference that he was in possession of the 
drugs, which no doubt constituted a part of his stock in trade, and that 
his absence at the precise time of the discovery was not a material fact. 


The evidence which showed that the drugs were in the possession of 
the appellant may be fairly summarized: as her presence in the bed-room 
provided by her husband as a part of his support for her; the fact that 
the drugs were apparently not hidden; and her disputed statement that 
the drugs had been purchased by her and that she had used some of them. 


The issue presented by the evidence was clearly the factual one as to 
whether the possession of the drugs was that of Cole or that of the appel- 
lant. Either conclusion would be supported by the evidence, and it was 


the exclusive function of the jury to determine which conclusion it would 


draw. the appellant was entitled to was to have this conclusion 


LL 
fairly arrived at by the jury on the facts, and without the complicating 
and prejudicial effect of a misdirection by the Court.. Cf Williams v. 
United States, pp ; , 131 F 2d 21. 


By its instruction that appellant could be convicted as an aider or 
abettor, the Court prevented a clear-cut resolution of the factual issue 
of possession, and permitted the jury to speculate as to matters which 
were totally without support in the evidence. The giving of an instruction 
which is unsupported by the evidence is, of course, error. Harris v. 
United States, 8 App DC 20, 31; Hamilton v. United States, 26 App DC 
382, 394; Burcham v. United States, 82 US App DC 283, 163 F 2d 761; 
Green v. United States, 95 US App DC 45, 46, 48, 218 F 2d 856; Velas- 
quez v. United States, 244 F 2d 416, 420 (CCA 10, 1957). 


The language of the statutes indicates that the presumption must be 
rested upon the personal possession of the narcotics by the defendant. 
‘Williams v. United States,55 App DC 239, 4 F 2d 432, 435. 
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No challenge to the validity of the statutory presumption is involved in 
pointing out that its consequences must be limited to those facts which 


04 rationally flow from the possession of contraband narcotics. If Dorothy 

; Gray were in possession of the drugs, the jury could rationally conclude, 
- in the absence of an explanation, that she had acquired them unlawfully. 
f , But if the drugs were not in her personal possession, then the statute 


_ raises no presumption of any kind against her. 


The instruction of the Court on aider and abettor confused the jury by 
allowing it to act upon inferences and presumptions for which the posses- 
sion of the drugs by some one else did not constitute a rational basis. 
The indictment went to the jury with the name of Donald Cole as one con- 
nected with the offense. The Court prevented the jury from knowing a 
fact which was most material in reference to the aiding and abetting theory, 
namely, that Cole had been acquitted of the offense. (Record, p. 31). 
While this fact would not have been conclusive against the prosecution in 
a proceeding on the theory of aiding and abetting, it would have presented 
a logical block to the jury's speculation that the appellant might in some 
way have aided or abetted him. The jury was merely told that it was not 
concerned with Cole. (J.A., 30). 


, The prosecution was originally faced with a dilemma. If it wished to 

, assert that the possession of the narcotics was that of Cole, and that 
Dorothy Gray should be prosecuted as a principal on the theory of aiding 
and abetting, it was at liberty todo so. It might, we suggest, have suc- 
ceeded in proving a case on this theory. But, in order to do so, it would 
have been required to establish Cole's guilt. Collasacco v. United States, 
196 F 2d 165, 167 (CCA 10, 1952); Von Patzoll v. United States, 163 F 2d 
216, 219 (CCA 10, 1947); United States v. Horton, 180 F 2d 427, 430, 431 
(CCA 7, 1950); Mulligan v. People, 68 Colo 17, 26, 189 P 5; Quintana v. 
People, 106 Col 174, 177, 102 P 2d 177. And it would have been obliged 
to prove the manner of the aiding and abetting, since the mere presence 
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of the appellant at the scene of the offense would not have been sufficient 
evidence of her guilt as an aider and abetter. United States v. Williams, 
341 US 58, 64, 71S Ct 581, 95 L ed 747; Hicks v. United States, 150 US 
442, 447, 14S Ct 144, 37 L ed 1137; United States v. Neverson, 1 
Mackey 152, 12 DC 152, 157; United States v. Sall, 116 F 2d 745, 747 
(CCA 3, 1940); Carengella v. United States, 198 F 2d 3, 7(CCA7, 1952); 
Morei v. United States, 127 F 2d 827, 830 (CCA 6, 1942). 


There was no proof in this case to sustain a conviction, because nei- 
ther of these elements was proved... On the other hand, the prosecution's 
evidence was sufficient to prove the possession of the drugs by the appel- 
lant, and the statutory presumption was sufficient to sustain the convic- 
tion. This, in reality, was the theory upon which the prosecution proceeded. 
That the jury obviously had difficulty in accepting this theory is demon- 
strated by its inquiry as to the meaning of "possession". Had the jury 
accepted the testimony of the police officers that Dorothy Gray occupied 
the bed-room in which the drugs were found and that she admitted owner- 
ship of them, it would have needed no guidance on the definition of pos- 
session. In short, it is perfectly clear that the jury's inquiry must have 
been motivated by the idea that the drugs belonged to and were in the 
possession of Cole, and its inquiry must have been directed to the ques- 
tion of whether his possession could be sufficiently connected to the ap- 
pellant to justify her conviction on the aider or abettor theory. 


It should be re-iterated that the evidence would have been sufficient 
to sustain a conviction on the theory that appellant was the principal. The 
government was entitled to have the case submitted to the jury on that 
theory. But it was not entitled to have the totally unsupported theory of 
aider or abettor submitted. The appellant was, under the evidence in 
the case, entitled to be convicted or acquitted on the basis of her pos- 
session of the drugs. By interjecting the wholly unsubstantiated theory 
that she was an accessory, the prosecution was permitted to obtain a 
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verdict which may very well rest upon the jury's view that she was guilty 
as an accessory when not a single element of that offense was proved by 
the evidence. The verdict rests upon an equivocal direction to the jury 
on a basic issue, and the conviction should not be permitted to stand. 
Bollenbach v. United States, 326 US 607, 66 S Ct 402; 90 L ed 350. 


| 
b. The Court's instruction on aider and abettor was 
erroneous because it did not explain the elements 
of aiding and abetting, or the requisites for proof 
of guilt as an aider and abettor. 
The Court's instruction on aiding and abetting, as has been shown, 
was erroneous because it had no application to the evidence presented 
in the case. A further vice of the instruction is the failure of the Court 
to give the jury any comprehensible guide-lines from which to determine 
the guilt of the appellant on the theory of aiding and abetting. 


The failure of the trial Court to explain to the jury the elements of 
the offense of aiding and abetting was, in this jurisdiction, reversible 
error. Williams v. United States, 76 US App DC 299, 131 F 2d 21; 
Kenyon v. Gill, 81 US App DC 96, 99, 155 F 2d 176; Peters v. District 
of Columbia, 84 A 2d 115, 120 (DC Mun App, 1951); Simcic v. United 
States, 86 A 2d 98 (DC Mn App, 1952). : 


The entire instruction of the Court on the subject of aiding and abet- 
ting was as follows: 


The law provides that any person aiding and abetting a principal 
offender may be charged himself as a principal. Any person ad- 
vising and conniving in the offense or aiding and abetting an offender 
shall be charged as a principal and the law provides that if each 
performs.a part that results in the commission of the offense, all 
are equally guilty. (.A., 34). 


That the guilt of the principal and an act of aiding a abetting other 
than mere presence at the scene of the offense are basic elements of 
offenses prosecuted on the theory of aider and abettor has been demon- 
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strated (supra, pp. 13, 14). It is perfectly obvious that the Court made 
no effort to instruct the jury with reference to either of these basic el- 


ements. 


The general instruction of the Court permitted a conviction on the 
theory that the appellant had in some undefined way aided Cole or some 
unidentified person in the commission of an offense. But it did not limit 
the jury to a consideration of the actual facts shown by the evidence. 

On the contrary, the jury was left free to roam at will and determine 
for itself what would be required to support its verdict on this theory. 


It is, of course, no valid defense of the instruction to assert that the 
government's evidence justified the conviction of the appellant as a prin- 


cipal. It must be conceded that it did, in fact, do so. On the other 


hand, the verdict gives no assurance that the jury actually concluded 


that the appellant was in possession of the drugs, and therefore the 


principal. The jury might just as well have reached its verdict on the 
speculation that because the drugs were found, some one must have been 
guilty of possessing them, and because the appellant was present in the 


house, she must have known of them. If the jury convicted the appellant 


as a principal, she has no complaint of the verdict. But if she were 
convicted on the unsupported speculation that she was an accessory, the 
verdict is unsupported by the evidence. By giving its generalized and 


‘unspecific instruction, the Court permitted such a conviction unsupported 
by the evidence. Its failure to define the elements of aiding and abetting 


was a prejudicial error which leaves the verdict in grave doubt. 


CONCLUSION 


Because of the serious and prejudicial errors of the trial Court in 
failing to require proof that the drugs were actually subject to the stat- 
ute, and because of its unjustified instruction on aiding and abetting, 

_the judgment of the trial Court should be revérsed. A verdict which 
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may as readily have been reached upon a theory for which there was no 
evidentiary support as upon a theory which was supported by the evidence 
should not be permitted to form the basis of a judgment depriving any 
person of his liberty. 


suclemineieiediads 
CARL W. BERUEFFY 


Attorney for the Appellant 
(By designation of this Court) 


1625 Eye Street, N. W. 
Washington, D. C, 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. When a charge is brought pursuant to Title 26, USC, 
§ 4704 (a), and Title 21, USC, § 174, is it not true that the 
qualitative exemption regarding heroin as set forth in Title 26, 
USC, § 4702 (a), applies only to section 4704 of Title 26, and 
not to section 174 of Title 21? 

2. When a statute sets forth an exemption which is not 
part of the crime itself, but operates to present an act other- 
wise included in the statement from being a crime, is not the 
burden on appellant, as defendant in the trial court, to bring 
himself within the exception? 

3. When appellant is charged as a principal offender, and 
there is a statute making aiders and abettors principals to a 
crime, may not the court instruct the jury on the law appli- 
cable to aiders and abettors, particularly when there is clear 
support for such instruction in the record? 

4. Is conviction of a principal actor a prerequisite to a trial 
of an aider and abettor? 

5. Was the court’s instruction inadequate on aider and abet- 
tor, when such instruction was given substantially in the word- 
ing of the statute? 


475240—58 q@) 





Counterstatement of the case 
Statutes involved 
Summary of Argument 
Arguments: 
I. The Government does not have the burden of showing a 
qualitative quantity of heroin in a preparation as set forth 
in Title 26, U. S. C., § 4702 (a) 
II. The court did not err in charging the jury on the aider and 
abettor statute 
A. The evidence supported the aider and abettor 
instruction 
B. Conviction of the principal offender was not a pre- 
requisite to that of appellant as an aider and 


Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14359 
DororHy M. Gray, APPELLANT 
v. 


Unitep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 27, 1956, a five-count indictment was filed in 
the District Court charging appellant (and one Donald F. 
Cole) with violation of 28 U.S. C., §§ 4704 (a), 4705 (a), and 
21 U.S. C., § 174 (narcotics) (Crim. No. 888-56 (J. A. 1-2). 
Appellant, on August 30, 1956, entered a plea of not guilty to 
the charges contained in the indictment (J. A. 3). Trial by 
jury commenced on December 12, 1957, at which time the Gov- 
ernment moved to dismiss the first three counts of the indict- 
ment, and proceeded to trial on Counts Four (28 U.S. C., 
§ 4704 (a)) and Five (21 U.S. C., § 174) (J. A. 5-6). Appel- 
lant was found guilty on the remaining counts, December 138, 
1957 (J. A.3). The Government, on January 9; 1958, filed an 
Information as to a previous narcotic conviction (R. 5) and 
on January 29, 1958, appellant was sentenced to serve a term 
of imprisonment of two to six years, and a fine of five hundred 
dollars on Count Four, the sentence being suspended as to the 


(1) 
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fine only, and two to six years, and a fine of five hundred dol- 
lars on Count Five, the sentence again being suspended as to 
the fine only, and the remainder of the sentence to run con- 
currently with the sentence imposed on Count Four (J. A. 4). 
This appeal followed. 

At the trial, officer John R. Panetta testified, that on July 
6, 1956, he obtained both a search warrant for premises 4904 
First Street NW., in the District of Columbia, and an arrest 
warrant for the person of appellant (J. A. 6-7). About three 
p. m. that same day, he and a brother officer (Holcomb) went 
to the door of the premises and knocked. No one answered 
(J. A. 7). The officers called out in a rather loud voice, “It 
is the police,” but, apparently, there was no response (J. A. 
19). A forced entry was then made (J. A. 7, 13,19). Appel- 
lant was found lying in bed, and alongside of her, on a small 
table, was a bottle labeled “Sominex,” containing a white pow- 
der (J. A. 7). <A loose gelatin capsule was recovered near the 
bed by officer Holeomb (J. A. 14). This same officer also took 
a box containing 118 capsules of white powder from the same 
night table on which the bottle of powder was found by officer 
Panetta (J. A. 7,14). 

According to officer Panetta, when appellant was questioned 
relative to the powder in the bottle and the capsules, she told 
him it was narcotics and that she had purchased it for her own 
use (J. A. 7-8). This testimony was corroborated by that of 
officer Holcomb (J. A. 14-15), who added that appellant had 
“stated that she had purchased the contraband in New York 
City and that it had been a week or so ago” (J. A. 15). 

William P. Butler, a chemist employed by the Treasury 
Department, testified, that he had made a chemical analysis 
of the powder in the bottle, found it to weigh a total of 42 
grains, and that the analysis “of the powder showed that it 
consisted of heroin hydrochloride, quinine hydrochloride, and 
milk sugar, the heroin hydrochloride being a derivative of 
opium and a narcotic drug within the definition of the narcotic 
statute” (J. A. 18). The witness further stated, that the 118 
capsules found in the box, weighed a total of 109 grains, each 
capsule containing the same ingredients as the powder in the 
bottle (J. A. 18). The chemist also explained that the single 
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gelatin capsule (found on the floor near the bed), had a net 
weight of one grain, and contained the same narcotic drug as 
found in the powder in the bottle and other capsules (J. A. 18). 

Appellant testifying in her own behalf, denied that the drugs 
belong to her, and stated that she had not admitted being the 
owner when questioned by the police (J. A. 21). She further 
denied that she had bought the drugs (J. A. 21). She further 
testified that Donald Cole,’ her common-law husband (J. A. 
20), was the person who had purchased the drugs, and that he 
had admitted owning them in the presence of the police (J. A. 
21). Appellant did state on cross-examination, however, that 
she knew that Cole was peddling narcotics some of the time 
(J. A. 23), and admitted that in early 1950 she had been con- 
victed of a violation of the Harrison Narcotie Act. specifically, 
possession of a narcotic drug (J. A. 23). 

Both Officer Panetta and Officer Holeomb were called in 
rebuttal. Each testified, that appellant had never stated that 
the drugs were not hers, Officer Holcomb adding that appel- 
lant had never stated that the drugs belonged to Cole. They 
further testified, that Cole had denied all knowledge of the 
narcotics (J. A. 25-26). 


STATUTES INVOLVED 
Title 21, U.S. C., § 174 provides: 


Same: penalty: evidence.—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to 
have been imported or brought into the United States 
contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, shall 
be imprisoned not less than five or more than twenty 


7 Cole was also arrested when he came into the room. He was later in- 
dicted, and subsequently, during his trial by the court on October 15, 1957, 
the charges against him were dismissed on motion by the Government. 
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years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as deter- 
mined under section 7237 (c) of the Internal Revenue 
Code of 1954), the offender shall be imprisoned not 
less than ten or more than forty years and, in addition, 
may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 


Title 26, U.S. C. § 4704 (a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the orig- 
inal stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 

- dence of a violation of this subsection by the person in 
whose possession the same may be found. 


Title 26, U.S. C., § 4702 (a), provides in part: 


Preparations of limited narcotic content.—The pro- 
visions of this subpart and section 4721 to 4726, inclu- 
sive, shall not be construed to apply to the manufacture, 
sale distribution, giving away, dispensing, or possession 

_ of preparations and remedies which do not contain more 
than 2 grains of opium, or more than one-fourth of a 
grain of morphine, or more than one-eighth of a grain 
of heroin, or more than 1 grain of codeine, or any salt or 
derivative of any of them, in 1 fluid ounce, or, if a solid 
or semisolid preparation, in 1 avoirdupois ounce * * *. 


Title 22, District of Columbia Code, Section 105, provides: 


In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aiding 
or abetting the principal offender, shall be charged as 
principals and not as accessories, the intent of this sec- 
tion being that as to all accessories before the fact the 
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law heretofore applicable in cases of misdemeanor only 
shall apply to all crimes, whatever the punishment may 


” SUMMARY OF ARGUMENT 
1. The wall 


tative exemption as set forth in section 4702 
(a) of Title 26 is not applicable to an offense committed in 
violation of Title 21 § 174. 

2. When a statute sets forth an exemption which is not part 
of the crime itself, but operates to prevent an act otherwise 
included in the statute from being a crime, the burden is an 
appellant to bring himself within the exemption. 

3. When a statute exists making aiders and abettors princi- 
pal offenders, and one has been charged as a principal offender, 
the Court may instruct the jury on the law applicable to aiders 
and abettors, particularly when there is clear support for such 
instruction in the record. 

4. Conviction of a principal offender is not a prerequisite 
to a trial of an aider and abettor. 

5. The court’s instruction on aider and abettor was ade- 
quate, in that the instruction was given substantially in the 
wording of the statute. 


ARGUMENT 


e | 
I. ibe Sevscumest does not have the burden of showing a 
quahtative quantity of heroin in a preparation as set forth 
in Title 26, U.S. C., § 4702 (a) 


Appellant contends for the first time on appeal that the 
Government failed to prove its case on both Counts Four . 
and Five, in that it was necessary under 26 U.S. C. § 4702 (a), 
for the Government “to show that the proportion of the 
heroin salt was sufficiently large enough to make the mixture 
a@ preparation covered by the Act” (Br. 10). In effect, ap- 
pellant argues that the alleged drug in the instant case being 
heroin, it was the burden of the Government to show a qual- 
itative analysis at trial, revealing one-eighth of a grain of 
heroin in each fluid ounce of preparations containing such 
drug, or, if solid or semisolid preparation, then one-eighth of 
a grain of heroin in each avoirdupois ounce. 
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Appellant’s contention that 26 U.S. C., § 4702 (a), applies 
to both Count Four (26 U.S. C., § 4704 (a)), and Count Five 
(21 U.S. C., § 174) is without merit. It is clear from a read- 
ing of the statute itself, that it applies only to the provisions 
of its subpart and sections 4721 to 4726 of the Title. But the 
provisions of its subpart. include only sections 4701 to 4707 
of Title 26. And this was recognized by the Court in United 
States v. Chiarelli, 192 F. 2d 528, 532 (7 Cir. 1952), cert. denied, 
342 U.S. 913, 96 L. Ed. 683, 72 S. Ct. 359 (1952), reh. denied, 
342 U.S. 950, 96 L. Ed. 706, 72S. Ct. 551 (1952). In that case 
the same argument raised by appellant here was made to the 
Court. The same statutes were substantially involved ex- 
cept for designation (26 U. S. C., § 4702 (a), was then desig- 
nated 26 U.S. C., § 2551 (a); 26 U. S. C. 4704 (a) was then 
designated as 26 U.S. C., § 2553 (a); 21 U.S. C., § 174, was 
the same then as it is in the present case). Appellants in the 
Chiarelli case had been charged among other things with vio- 
lations of section 2553 (a) of Title 26 and section 174 of Title 
21. The Court there stated in regard to the same argument 
presented by appellant here, “{ijf there is merit to the point 
it would apply only to Court 1” [26 U.S. C., § 2553 (a)]. The 
wording of 26 U.S. C., § 4702 (a) therefore, does not apply 
to 21U.S.C., § 174. 

The Court in Chiarelli also rejected the additional argument 
of those appeilants, which is the same as that presented by 
appellant in the instant case, when they contended that the 
burden of proof was on the Government to show the qualita- 
tive measure of heroin in a given preparation as set forth in 
26 U.S. C., 2551 (a), (now 26 U.S. C., § 4702 (a)). There 
the Court said (P. 531): 


Defendants say that each Count of the indictment 
alleges “a quantity of a certain derivative of opium, to 
wit: 177 grains of heroin” and that no proof of the 
quantity is made by the Government. Defendants ap- 
parently attempt to bring themselves within the scope 
of Sec. 2551 (a) of Title 26, U. S. C., which exempts 
from the operation of Sec. 2553 (a) the possession of 
one-eighth of a grain or less of heroin. 
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A defendant claiming to come within that exemption 
has the burden of so showing. [Emphasis supplied.] 


And in United States v. Holmes, 187 F. 2d 222 (7 Cir. 1951), 
cert. denied. 341 U. S. 948, 95 L. Ed. 1872, 71 8. Ct. 1015 
(1951), reh. denied, 342 U.S. 843, 96 L. Ed. 637, 72 8. Ct. 23 
(1951), involving the same problem as in the present case, 
the Court stated (P. 224): 


* * * but in addition we think the burden of proof 
was on the defendant to show that he came within the 
exemption of that statute [Title 26, § 2551 (a)]. [Em- 
phasis supplied. ] 

The rule is well stated in 7 Fifths Old Grand-Dad 
Whiskey v. United States, 10 Cir., 158 F. 2d 34, 36, 
certiorari denied, 330 U.S. 828. 67 S. Ct. 870, 91 L. Ed. 
1277: 

“Further, when a criminal statute sets forth an ex- 
ception, which exception is not part of the crime, but 
operates to prevent an act otherwise included in the 
statute from being a crime, the burden is on the defend- 
ant to bring himself within the exception.” (Citations 
omitted.) [Emphasis supplied. ] 


It is clear from the foregoing authorities, therefore, that ap- 
pellant’s contention regarding burden of proof, is without merit. 


II. The court did not err in charging the jury on the aider and 
abettor statute 


A. The evidence supported the aider and abettor instruction 


When the indictment charges substantive narcotic offenses 
and sufficient evidence is supplied under the aider and abettor 
doctrine, it has been established that, “[u]nder the first 
statute [charging the substantive offense] * * * it [is] only 
necessary to show possession of the narcotics to establish guilty’ 
and under the second statute, [aider and abettor] making an 
abettor a principal, it [is] not necessary that each of the de- 
fendants should have had the narcotics, but only that one or 
more of them had possession while the others aided in the illicit 
transaction to which the possession was incidental.” [Citing 
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authorities.] United States v. Cohen, 124 F. 2d 164, 165 (2 
Cir. 1941), cert. denied, Bernstein v. United States, 315 U.S. 
811, 86 L. Ed. 1210, 62S. Ct. 796 (1942), reh. denied, 316 U.S. 
707, 86 L. Ed. 1774, 62 S. Ct. 941 (1942). See also United 
States v. Chiarelli, supra, at page 531. In both of the above 
cases it seems apparent, that all defendants were charged as 
principals in the respective indictments, and that in each case 
the charge, again, apparently, contained reference to the federal 
aider and abettor statute, 18 U.S. C., § 2, similar in content to 
our local statute, D. C. C. 22, § 105. In the recent case of 
Meredith v. United Staies, 238 F. 2d 535 (4 Cir. 1956), the 
propriety of this practice was affirmed by the court when it 
stated (P. 542): 


First, he [appellant] says that he cannot be convicted 

as an aider and abettor * * * in the absence of proof 

' that some other person was guilty as principal in the 
commission of the crime. He asserts that in the in- 
stant case the government undertook to prove that the 
appellant was the only offender and hence he cannot be 
regarded as an aider and abettor. {Emphasis supplied. ] 


The court rejected the argument, as emphasized above, and 
held that under the testimony of the case, the jury could have 
concluded that the appellant was an aider and abettor. 

In the instant case appellant readily concedes that there 
was sufficient evidence to convict her as a principal (Br. 14, 
16). And aside from the fact that the statute causes aiders 
and abettors to be charged as principals, it is clear from the 
record that the evidence was sufficient to enable the jury to 
conclude that the substantive acts charged were committed 
by someone and that appellant was giving aid and abetting 
that person. The narcotics were directly next to appellant 
when the police entered (J. A. 7, 14). She had been living 
with Cole in the very premises, and was, allegedly, an addict 
herself (J. A. 20). Clearly a jury could find that appellant 
knew of the narcotics on the table, and being by her own testi- 
mony, an addict for three years, that she made use of these 
narcotics, and others, supplied by Cole or someone in the past. 
Indeed, if appellant’s own testimony was to be given any 
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credence by the jury, they had a right to consider her allega- 
tion that she knew Cole was Peddling narcotics from time to 
time (J. A. 23). In addition, appellant was a person with a 
prior narcotic conviction, and the jury might well regard her 
as a person knowledgeable in the ways of the narcotic trade, 
and who, in fact, did aid and abet someone in committing new 
narcotic violations, particularly since she was deriving benefits 
from such acts. Clearly, the court had a reasonable basis in 
the evidence for including the aider and abettor statute in its 
charge. 


B. Conviction of the principal offender was not a prerequisite to that of 
appellant as an aider and abettor 

Appellant further contends, however, that in order to prove 
a case on the theory of aider and abettor the burden was upon 
the Government to establish Cole’s guilt (Br. 13). Appar- 
ently, appellant is contending, that if she is to be regarded 
as an aider and abettor, Cole must be regarded as the principal 
actor, and his conviction is a prequisite to her conviction. 

This theory has long been rejected by the Courts. It is not 
necessary to prove the conviction of the principal actor, and 
his acquittal presents no impediment to the trial of the per- 
son charged with aiding and abetting. And since by ap- 
pellant’s own testimony at trial (J. A. 21-23), Cole was al- 
leged to be the guilty party principal, the jury could accept 
this to be so, and yet, reject appellant’s testimony that she 
was innocent of the whole affair, and find that she was indeed 
involved as an aider and abettor. The fact that Cole had 
been acquitted earlier, unknown to the jury in the instant 
case makes no difference whatsoever, since, as stated above, the 
acquittal of the principal offender does not forclese trial of 
the aider and abettor. See Meredith v. United States, supra, 
at page 542; Colesacco v. United States, 196 F. 2d 165, 167 
(10 Cir. 1952), reh. denied, May 5, 1952; United States v. 
Klass, 166 F. 2d 373, 380 (3 Cir. 1948); Von Patzoll v. United 
States, 163 F. 2d 216, 218, 219 (10 Cir. 1947), reh. denied, 
Aug. 14, 1947, cert. denied, 332 U.S. 809, 92 L. Ed. 386, 68 
S. Ct. 110 (1947); Kaufman v. United States, 212 F. 2d. 613, 
616 (2 Cir. 1914); Rooney v. United States, 203 F. 928, 932, 
933 (9 Cir. 1913). 
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C. The instruction was adequate 


Appellant’s final contention is that the court’s instruction 
on aider and abettor was inadequate, in that it failed to ex- 
plain the elements of aiding and abetting and the requisites 
for preof of guilty as an aider and abettor. In support of this 
contention, appellant cites authorities (Br. 15) none of which 
deal with an aiding and abetting instruction. 

The court in a rather lengthy charge (J. A. 28-35), care- 
fully explained to the jury the counts of the indictment and 
the elements of the offenses involved in those counts. The 
court further instructed the Jury on appellant’s presumed in- 
nocence, the Government’s burden of proof, and the fact that 
an ora) confession made by appellant while in police custody 
was to be received with caution and scrutinized with care. 
The court then read to the jury a charge on aiders and abet- 
tors, substantially in the language of the statute (J. A. 34). 

It is clear from a reading of the charge as a whole that it 
was complete, fair, and based upon evidence as set forth earlier. 
In addition, the particular section of the charge dealing with 
aiders and abettors, being given substantially in the terms of 
the statute, was proper and according to accepted procedure. 
See Maynard v. United States, 94 U.S. App. D. C. 347, 215 F. 
2d 336, 339 (1954). 

CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
OuIver GascH, 
United States Attorney. 
Cari W. BELCHER, 
WaLtterR J. BonNER, 
Assistant United States Attorneys. 
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